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INDiCTMENT 

UNITED STATES DISTRICT' COUET’ 
SOUTHERN DISTRICT OP NEW YORK 

UNITED STATES OP AMERICA, ' 

_V- 

t 

JOHN CAPRA, a/k/a ”Hooks”, 

LSOLUCA GUARINO, a/k/a "Spike^' 
STEPHEN DELLACAVA, a/k/a ®'Beansy", 
•JOHI'I CARUSO, 

ROBERT JERMAIN, a/k/a "Prank”, 
GEORGS HARRIS, a/k/a "Cincinnati”, 

E'uiL sn®s, 

ALAN MORRIS, a/k/a "Undervrorld” , 
JOSEPH MSSSINA, 

JACK BROWN and CARIffiLO GARCIA, 
a/k/a "Chino”, . ' 

Defendants! 


W o 



irmiCTMENT 
S 73 Cr. 


. — X 

The Grand Jury charges; 

1. Prom- on or about the 1st day of July, 1969 
and continuously thereafter up to and including the date 
of the filing of this indictment, in the Southern District 
of New York, and elsewhere JOHN CAPRA, a A/a "Hooks", 
LEOLUCA GUARINO, a/k/a "Spike", STEPHEN DELLACA'VA, a/k/a 
"Beansy”, JOHN GimuSO, ROBERT JERtmiN, a/k/a "Prank", 

GEORGE HARRIS, a/k/a "Cincinnati", EARL Snil-iS, ALAN MORRIS, 
a/k/a "Underworld”, JOSEPH MESSINA, JACK BROWN and CARMELO 
: GARCIA, a/k/a "Chino", the defendants, and Herbert Sperling, 
• V/lllie Hlddlebrook, Harold Me Spadden, Joseph Conforti, 

Jack Spada, Joaquin Ramos, a/k/a "Gino”,’ Horace Stanley 
liarabel, Jimmy Rosa and Louis Oliveras, named herein as 
, co-conspirators and not as defendants, and others to the 
Grand Jury known and unknovm, unlavifully, wilfully, 
intentionally and Icnoviingly combined, conspired, confe- 
derated and agreed together and v/ith each other to vio-' 
late Sections 4705(a) and 7237(b) of Title 26, United 
States Code, and Sections 812, 841(a)(1) and 841(b)(1)(A) 
of Title 21, United States Code. 
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2. It v/as part of said conspiracy that the 

said defendants and co-conspirators unlav/fully, vrilfully, 

( 

intentionally and Icnowincly vrould sell, barter, exchange 
and give avjay narcotic drugs, the exact amount thereof 
being to the Grand Jury unlcnovrn, not in, pursuance of a 
v/rltten order of the person or persons to whom such nar- 
cotic drugs were sold, bartered, exchanged and given av;ay 
on a form Issued in blank for that purpose by the Secre- 
tary of the Treasury or his delegate, contrary to lav/, 

,in violation of Sections 4705(a) and 7237(b), Title 26, 
United States Code. 

3. It was further part of said conspiracy that 
the said defendants and co -conspirators unlav/fully, wil- 
fully, intentionally and knowingly would distribute and 
possess with Intent to distribute Schedule I and II nar- 
cotic drug controlled substances the exact amount thereof 
being to the Grand Jury unknovm in violation of Sections 
812, 841(a) (1> and 84 t ( b)(1)(A) of Title 21, United 
States Code. 

OVERT ACTS 

In pursuance of the said conspiracy and to 
effect the objects thereof, the following overt acts 
were committed in the Southern District of Nevi York 
aind elsev/here: 

1. On or about November 5 , 1970, defendants 
ROBERT JERMAIN, a/k/a “Frank'-, EARL SBEIS, GEORGE HARRIS, 
a/k/a “Cincinnati" and co-conspirator Joaquin Ramos met 
at Tom's Vlllabianca Restaurant, Bronx, Mev; York. 
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2. On or about November 5, 1970, co-conspirator 
Joaquin Ramos met in the Bronx, Mew York with defendant 
STEPK2N DELLACAVA, a/k/a »Beansy« and negotiated for the ' 
sale of a quantity of heroin. 

3. In or about May, 1971, co-conspirator Joaquin 
Ramos met with defendants JOHH CAPRA, a/k/a "Hooks", and 
LEOLUCA GUARIJJO, a/k/a "Spike". 

In or about October, 1971, co-conspirator 
Joaquin Ramos had a discussion with defendants JOHN CAPRA, 
a/k/a "Hooks", LEOLUCA GUARINO, a/k/a "Spike", and 
STEPHEN DELLACAVA, a/k/a "Beansy"^ concerning the sale of 
5lx kilograms of heroin and one kilogram of cocaine . 

5. In or about September, 1971, defendant 
ALAN MORRIS, aA/a "Underworld", and co-conspirator Vflllie 
Hiddlebrook brought approximately $150,000 in United 

States Currency to the Lincoln Motor Inn, New York, New 
York. . . 

6,. On or about January 17, 1972, co-conspirator 
Louis Oliveras had a cpnversation with defendant LEOLUCA 
GUARINO, a/k/a "Spike" concerning the sale of one half 
kilogram of heroin. 

7. . In or aboat March, 197 3i defendants JOHN 
CAPRA, a/k/a "Hooks", LEOLUCA GUARINO, a/k/a "Spike", 

JOHN CARUSO and co-conspirators Herbert Sperling, Jack 
Spada and Joseph Confortl went to the vicinity of the 

Stage Delicatessen, 7th Avenue and 54th Street, Hew York, 

New York. 


8. In or about April, 1973, defendant JOHI'I 
CARUSO transported approximately six kilograms of heroin 
to a motel on Long Island, Nev; York. 


(Title 26, United States Code, 
Title 21, United States Code, 


Section 7237(b) and 
Section 846. ) 


A4 


' COUNT TOO 

The Grand Jury further charges: 

In or about the month of August, 1970, in the 

Southern District of New York, JOHN CAPRA, a/k/a 'Hooks , 

, 

LEOLUCA CUARINO, a/k/a "Spike", STEPHEN DELLACAVA, a/k/a 
"Beansy" and ROBERT JERMAIN, a/k/a "Frank", the defendants, 
and co-conspirator Joaquin Ramos, a/k/a "Gino", unlawfully, 
wilfully and knowingly did sell, barter, exchange and give 
away to Alan Morris, a/k/a "Underworld", approximately two 
kilograms of heroin, a narcotic drug, in that the said sale, 
barter, exchange and giving away was not in pursuance of a 
written order of the said Alan Morris, a/k/a "Underworld , 
on a form issued in blank for that purpose by the Secretary 
of the Treasury of the United States or his delegate. 

(Title 26, Sections 4705(a) and 7237(b), 

United States Code; Title 18, United States 

Codo, Section 2). 

COUNT THREE 

The Grand Jury further charges: 

On or about the 6th day of November, 1970, in the 
Southern District of New York, JOHN CAPRA, a/k/a "Hooks", 
LEOLUCA GUARINO, a/k/a "Spike", STEPHEN DELLACAVA, a/k/a 
•beansy" and ROBERT JERMAIN, a/k/a "Frank", the defendants, 
unlawfully, wilfully and knowingly did sell, barter, exchange 
and give away to George Harris, a/k/a "Cincinnati" approxi- 
mately one kilogram of heroin, a narcotic drug, in that the 
said sale, barter, exchange and giving away was not in 
pursuance of a written order of the said George Harris, a/k/e 
"Cincinnati" on a form issued in blank for that purpose by tl 


\ 


AS 


secretary of the Treasury of the United States or his delegate. 


(Title 26, United 
and 7237(b); Title 
Section 2). 


States Code, Sections 4705(a) 
18, United States Code, 


COUNT FOUR 

The Grand -Jury further charges: 

In or about the month of October, 1971, in the 
Southern District of Hew York, JOHN CAPRA, a/k/a "Hooks", 
LEOLUCA GUARINO, a/k/a "Spike", STEPHEN DELLACAVA, a/k/a 
"Beansy" and ROBERT JEEMAM, a/k/a "Frank", the defendants, , 
unlawfully, intentionally and knowingly did distribute and 
possess with intent to distribute a Schedule I narcotic drug 

controlled substance, to wit, approxiaately five and one-half 
kilograms of heroin. 


States Code, Sections 812, 


COUNT FIVE 

The Grand Jury further charges ; 

In or about the month- of October, 1971, in the 
Southern District of New York, JOHN CAPRA, a/k/a "Hooks, 
LEOLUCA GUARINO, a/k/a "Spike", STEPHEN DELLACAVA, a/k/a 
••Beansy" and ROBERT JERMAIN, a/k/a "Frank", the defendants, 
unlawfully, intentionally and knowingly did dt^tribute and 
possess with intent to distribute a Schedule II narcotic 
drug controlled substance, to wit, approximately one kilo- 
gram of cocaine. 


Code, Sections 812, 

c 18* United 

States Code, Section 2). 
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COUNT SIX 

The Grand Jury further charges: 

or about the ll^th day of January, 1972, 

southern District of New fork, JOHN CAPRA, a/k/e •■Hooke", 

LEOLUCA GUARINO, a/k/a "Spike", STEPHEN DELLACAVA, a/k/a 

"Beaney", and CARMELO GARCIA, a/k/a "Chino, the defendante, 

unlawfully. Intentionally and knowingly did distribute and 

Poeaess with Intent to distribute a Schedule I narcotic drug 

controlled substance, to wit, approximately one-half kilogram 
of heroin . 

States Code, Section 2K^’ ’ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
-against- 
JOHN CAPRA, 

Defendant. 


-X 


NOTICE OF MOTION 
73 CR 460 


; S I R : ! 

PLEASE TAKE NOTICE, that upon the duly verified affidavits 
of BARRY IVAN SLOTNICK, ESQ. and JOHN CAPRA annexed hereto and 
made a part hereof, together with the memorandum of law submitted ‘ 

, herewith, and upon all of the other papers, proceedings and 
applications had herein, the undersigned will move this Court si ‘ 

the United States District Court House located at Foley Square, .• 

i 

New York, New York, before The Honorable Marvin E. Frankel ! 

Judge of the United States District Court in and for the Southern = 
District of New York, for an order: i 

, A. Dismissing the indictment, or, in the alternative, 

B. For a hearing in order to suppress all evidence ! 

seized hasin - as more fully explained in the attached affi- ' 

davits and memorandum of law - together with all moving papers ' 

. » ^ 
and memoranda of all other counsel -• upon the grounds that the 

defendant was deprived of his constitutional rights and upon 

each -and every other ground as detailed in the attached papers, • ’ 

or, in the alternative, 

I 

C. For a severance, and for such other and further 
relief as to this Court may seem just and proper. 


Dated: New York, New York 
September 5, 1973 

TO; HONORABLE^ PAUL CURRAN 
United States Attorney 


Yours, etc., 

BARRY IVAN SLOTNICK 
Attorney for Defendant 
15 Park Row 

New York, New York 10038 
(212) 233-5390 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEIJ YORK 


X 


UNITED STATES OF AMERICA, 


-against- 
JOHN CAPRA, 


Indictment No. 
73 CR460 

AFFIDAVIT 


Defendant, 


■X 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) SS.; 


BARRY IVAN SLOTNICK, being duly sworn, upon information 
and belief, deposes and says; 

That I have been retained to represent the above named 
defendant JOHN CAPRA and place this affidavit before the Court 
on behalf of the defendant Capra's motion for (a) dismissal of 
the indictment herein; (b) a hearing in which the Court will 
order suppression of all evidence resulting from the official 
illegality alleged herein; and (c) for such other and further 
relief as to this Court may seem just and proper. 

I. 

THE ENTIRE CASE OF THE GOVERNMENT 
IS TAINTED BY THE PRIMARY ILLEGALITY 
AS A RESULT OF THE UNAUTHORIZED ABUSE 
OF A WIRETAP order DATED DECEbSBER 8, 

1971. 

On December 8, 1971, the New York County District 
Attorney's Office applied for an eavesdropping warrant "In the 
Matter of the Interception of Telephonic Communications of 
Joseph Della Valle with ^ co-conspirators, accomplices and agents 

1. The remainder of the caption of the order indicates that 
Mr. Della Valle's home, located at 1475 Theriot Avenue in 
The Bronx was also to be tapped during the same period of 
time. 
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over telephones bearing the numbers 722-9595 . . . located at 
2034 Second Avenue, New York, New York ..." [emphasis added]. 

The decretal paragraphs of this order^ specifically 
enumerate that only the conversations "of Joseph Della Valle" 
were to be electronically intercepted by the police. 3 

The captions of defendant's Exhibit "A" attached hereto 
indicate that only the conversations of Joseph Della Valle with 
others were to be intercepted. Indeed, the Court, on December 8, 
1971, complied with that request and ordered that only the con- 
versations "£f Joseph Della Valle" were to be intercepted. ■' 

The affidavits submitted requesting the aforementioned 
eavesdropping warrant all contain information relative to one 
Joseph Della Valle with an allegation that he was I speaking over 
telephone number 722-9595 (and telephone number 824-6406) for the 
purpose of narcotics transactions. The affidavits detail much 
about Mr. Della Valle and do not at any point mention the defend- 
ant Capra or even allude to him.^ 


2. The order, warrant and the affidavits with reference to I 

the above tap of "Diane's Bar" are submitted and attached hereto 
as the defendant's Exhibit "A" in order to allow the Court a 

full reading of said application. 

3. The order further contains a minimization paragraph, does 
not provide for proper inventory, does not provide for notice - 
which was never given to the defendant Capra and is improper 

in other aspects which will be discussed in Points II and III - 
if the Court deems it necessary to go further and delve into 
those issues. 

4. Detective Eaton indicates in Paragraph 34 of his affidavit 
that he has been conducting an investigation of Joseph Della 
Valle for over a two month period. He indicates that his ob- 
servations have allowed him to surveil and observe individuals 
associated with Joseph Della Valle, - Capra is not one of them. 
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On December 9, 1971, armed with the eavesdropping warrant, 
the police commence tapping the telephone at Diane's Bar 
(2034 Second Avenue - phone number 722-9595). The police officers 
establish a method of operation whereby they listen to almost 
each and every conversation occurring over telephone number 
722-9595.^ Contrary to the Court order, the defendant Capra was 
overheard on three occasions in conversation with Steve "Beansie 
Dellacava.^ 


Thus, we see that on the three occasions that the police 
recorded John Capra, he was speaking to (as the logs indicate) 
"Steve" - "Beansie" - "Steve" - there is no allusion, contention 
nor even conjecture that he was involved in conversations with 
the subject party of the wiretap and the only person to have 


been listened to - Joseph Della Valle, 


5. As verified, the logs of that telephone tap indicate that 
approximately 2,000 conversations were overheard in contraven- 
tion of the Court order. 

6. (a) December 15, 1971 at 18:46, the logs indicate that 
"Steve" called "John" and the conversation is "n.p," - (non- 
pertinent). This conversation appears at Reel No. A-2242; 

(b) The second Capra conversation not authorized to be over- 
hei 3 t:d appears on December 23, 1971 at 18:13 in which Beansie 
calls Capra from the Diane's Bar. This conversation is marked 
"e.p." - which we may assume is extra-pertinent and bears an 
asterisk. This conversation appears on Reel No. 6-A; and 

(c) On December 29, 1971, in an abuse of the provisions of the 
eavesdropping warrant at 20:25, the logs indicate that "Steve 
received a call from an unknown male which is non-pertinent 
(this unknown male is John Capra) - This conversation is also 
totally overheard, transcribed and logged. 


- 3 - 
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It is interesting to note that the police make transcripts 
of these conversations - which they were not to have listened to 
at the beginning. (Attached hereto as Exhibit "B"). 

With regard to these conversations, they are completely 
the result of an "unauthorized interception" and the Government 
cannot even argue that there was an attempt at minimization. 

Specifically, the conversation of December 15, 1971, a call 

was made from Steve to John at 914-576-0398.^ The police knew 

* 

* 

this was not the home of Joseph Della Valle as they had his proper 
home telephone number. They knew he was not married and they 
knew he had no children. We emphasize the aforementioned due to 
the fact that the beginning of the phone conversation is answered 
by a child who was asked by Steve, "Hello, is your daddy in?" 

After the party is placed on the telephone, Steve says, "Hello, 
John". This conversation is marked non-pertinent ("n.p.")on the 
logs, yet it is listened to ^ full , transcribed and Joseph 
Della Valle is obviously not a party. On December 23, 1971, the 
police again intrude and the second conversation between "Beansie" 
and John Capra is intercepted, listened to, transcribed and acted 
upon. 

It is once again reiterated that nowhere, within the four 
comers of any page of the application for the telephonic eaves- 
dropping wire- on telephone no. 722-9595 (hereinafter called 
Diane's Bar No. 1 Warrant - Exhibit "Al') , is there any indication 
that the defendant Capra is an associate of, involved with or 
even knows Joseph Della Valle - Indeed , throughout all of the 

7. The police immediately %-Jould know the number called as a 
Pen Register was in use. 

4 ^ ^ ' 


4 - 
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wiretaps^ and all of the affidavits there is no relationship 
shown between Capra and Joseph Della Valle - not that that 
would justify the unlawful and unauthorized intrusion. 

There can be no question that the police had no right 
to listen to a conversation not with or ^ Joseph Della Valle. 

However, as a result of the illegal overheards of 
December 23, 1971, the police learned that there was an indivi- 
dual by the name of John Capra (as fully detailed in the affi- 
davit of 'Detective Eaton, dated January 6, 1972 attached hereto 
as Exhibit "C"), follow "Beansie" and observed what to them was 
a narcotics transaction. There can be no question that as a 
result of the December 23, 1971 illegal overhearing of John 
Capra, the police cor:.iienced an investigation into the activities 
of John Capra and "Beansie" (also known as Steve Dellacava) and 
this investigation commenced. 

As a result of the illegal overheard of December 23, 1971, 
the police followed Beansie to RAY'*S STATIONERY STORE^. The con- 
versation of December 23, 1971 commences with Steve calling 
822-9005 (RAY'S STATIONERY) and asking for "Johnny Hooks ... 
next door." A woman asked Steve to hold on and goes to get the 

8. As has been revealed to Your Honor, during the pre-trial 
conference, this matter involves hundreds of hours of wiretap- 
ping and eavesdropping including some 31 orders of various 
state courts allowing the New York City Police Department to 
either wiretap or eavesdrop certain individuals and tele- 
phones . 

9. A subsequent subject of a wiretap order (telephone number 
822-9005), all based on the original Diane's Bar tap (Ex- 
hibits "A" and "C") . 
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defendant Capra. The police full well realize tlvat at no time is 
Della Valle known as Johnny Hooks, but they continue on the 
telephone and listen. The defendant Capra comes to the tele- 
phone, has extensive conversation with "Beansie", all recorded, 
logged and transcribed, the conversation continues to a point 
where, if the police were to have followed the original Court 
order, they would not have continued to listen. - As there was 
no question that Joseph Della Valle was not a party with or to 
that telephone conversation, in the letter of the Court order | 
they should have left the conversation, , but nevertheless they 
continued to listen until they illegally obtain the following 
interception: 

"From Beansie to the defendant Capra: D o I bring 
anything? You, like gotta 'present' for them people? 

Capra responds: Yeah. 

"Beansie" - You want me to pick it up there, or 


what? 


Capra - Yeah." 


Based upon that conversation, the police (a) follow 


"Beansie" to RAY'S STATIONERY STORE; (b) observe him take a 


"package" from the trunk of what is alleged to be uapra's 


automobile; and fc) cogence an investigation In^ Jotin 


all this accomplished as a result of the initial lead furnished 


by the unauthorized "ear" to the telephone call of December 23, 


1971. 

On December 29, 1971, a conversation is again recorded 
between Steve and url .iown male which is matni<5 "Non -Pertinent" 
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in the logs (found at Reel 7-A) - nevertheless, this non-perti- 
nent conversation is recorded and the transcript has pencilled 

in that this is a conversation of John Capra. There can be no 

question, as reaffirmed by all of Eaton's affidavits and appli- 
cations relevant hereto, that the identity of John Capra, to- 

gether with his association with Steven Dellacava, was learned 

as a result of the illegal overhearing of their conversation of 

December 23, 1971.^^ 

A hearing will prove conclusively to this Court that the 

initial identification of John Capra, the commencement of this 

investigation and his ultimate indictment was the result of the 

primary illegal overheard on the Diane's Bar telephone on 


December 23, 1971 (see Exhibit "B") . 


The affidavit of Detective George Eaton, in an order to 

obtain the extension for another 30 days for telephone number 

722-9595 (Diane's Bar extension - Exhibit "C"), relates almost 

in full the illegally overheard conversation of December 15, 

(Pages 4-5 of Detective Eaton's affidavit) . 

In Paragraph 13, Detective Eaton details the crucial 

conversation between the defendant Capra and "Beansie" - the man 

whose voice he recognizes as ultimately belonging to Steven 
Dellacava. | 

10, The affidavits and extensions for the RAY'S STATIONERY tap 
are attached hereto as Exhibit "D". The applications for the 
Steve's Air Conditioning tap are attached hereto as Exhibit "E”. 

The applications for the "bug" on 1023 Havomayer Street are 
attached hereto as Exhibit "F" and the "Whitestone bug" is 
attached hereto as Exhibit "G". 

11. It is interesting to note that the police indicate that 

the "Stevie" is a voice of an unknown male which is one overheard 
in other illegal ovorheards (Paragraphs 6 and 7 of the affidavit 
attached hereto as Exhibit '"C") and that they ultimately conclude 
that Stevie is, in fact, Steven Dellacava. 
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Detective Eaton, in further paragraphs of the affidavit 
for the extension of the telephone tap at the Diane's Bar 
(Exhibit "C") details how, as a result of that illegal overheard, 
he follows Steven Dellacava to 3203 Westchester Avenue - the 
Beach Rose Social Club - (the subsequent object of a bug which 
does not concern the defendant Capra) . Eaton discovers that 
right next door to the Beach Rose Social Club is Ray's Stationery 
Store, the telephone bearing number 822-9005, to which Steven 
Dellacava called the defendant Capra. As a result of the origi- 
nal illegal overheard, Detective Eaton maintains the surveillance 
and observes Dellacava enter the premises of 3203 Westchester 
Avenue and depart and walk to a dark Lincoln Continental.^^ 

■ " — - I II II f 

The detective continues his surveillance of Della Cava 
and ultimately comes to the opinion that he is part of a nar- 

r 

cotics conspiracy with John Capra, (See Eaton's affidavits 
attached hereto as Exhibits* "C" , "D", "E", "F" and "G") - a full 
reading of which will show conclusively that unless and until the 
illegal o '^rheard of December 23, 1971 occurred, there was no 
knowledge of John Capra or his relationship with Steven Della- 
cava. The taint flows and the investigation continues. John 
Capra's identity, relationship and whereabouts have been de- 
termined as a result of the illegal overheard of December 23, 
1971, (see Eaton's affidavits attached hereto as Exhibits "A" 
and "C" through "G", all indicating that upon his learning of 
the identity of John Capra, this investigation began with rela- 
tion to John Capra.) 

12. This automobile is alleged to be the automobiX^driven 
by John Capra. 

r 

I 

I 
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Detective Eaton's affidavit of June 16, 1972 with refer- 
ence to a "bug" to be placed in the "Beach Rose Social Club" - 
3203 Westchester Avenue - indicates the following: 


"That since December of 1971, he has in- 
vestigated and maintained surveillance on 
the Beach Rose Social Club and on many of 
the individuals who frequent that Club." j 

(It is to be noted that Detect ive Eaton learned about the 
Beach Rose Social Club as a result of the original illegal over- 

heard of December 2 3, 1971 - which caused him to follow defendant 
Steven Dellacava.) ~ — 

Detective Eaton, in the aforementioned affidavit, mentions 
Stev -n (Beansie) Dellacava as a party who has frequented the 
Beach Rose Social Club and he details the December 23, 1971 
conversation between Capra and Steven (Beansie) Dellacava by 
submitting an affidavit in which that conversation is recorded, 

John "Johnny Hooks" Capra is mentioned in the aforemen- 
tioned eavesdropping warrant application and DETECTIVE EATON 
RBIATES THAT, T O HIS KNOWLEDGE. CAPRA HAS NOT BEEN IN THE BEACH 
ROSE SOCIAL CLUB SUBSEQUENT TO FEBRUARY 3, 1972. ^3 

We can further see evidence that this investigation com- 
menced as the result of the overheard conversation on December 23, 
1971 between Steven (Beansie) Dellacava and the defendant, John 
Capra, as Eaton's affidavit of March 8, 1972, hereto annexed as 
defendant's Exhibit "B", states - in attempting to receive an 
application for an eavesdropping warrant on RAY'S STATIONERY STORE - 
the following: 


13. The Diane's Bar 1 - Diane's Bar 2 taps were terminated 
on February 4, 1972. 
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I "The application before the Court seeks 

i to renew the investigation to include 

Steven Dellacava, John Capra and the 
telephones bearing no. 822-9005 and 
822-4636." 

His affidavit also contains the fact that the conversation 
of December 23, 1971 occurred - by attaching an affidavit indica- 
ting same - and, he further states: 
y 

"During the course of late December ... 
evidence was uncovered which indicated 
that Steven Dellacava was acting in con- 
cert with ... John Capra ... to possess, 

• transport and sell narcotics. ..." 

( Investigation involving eavesdropping warrant 87-1971 - the 

numbers given to the Diane's Bar warrants - specifically the one 

in which the illegal overheard of Capra and Dellacava was 

captured 

"During this previous eavesdrop investi- 
gation, certain patterns of operation and 
I behavior on the part of Steven Dellacava 

and John Capra ... were noted." 

Due CO the observations and leads ' furnished as a result of 

the Diane's Bar illegal overheards, Eaton opinions "that John 

Capra is the co-conspirator of Della Cava"; and he specifically 

uses - (a) phone calls between CAPEIA and Dellacava; and 

(b) a journey by Della Cava- to a social club at 3203 Westchester! 

Avenue "... which Capra is believed to use as a center of 

operations ... ." - he details that the first such journey occurred 

on December 23, 1971, A FACT RECEIVED as a result of the illegal 

overheard of December 23, 1971. A hearing will conclusively show 

to this Court that the illegal overheard of December 23, 1971 

(a) identified the defendant Capra; and (b) identified his 

association with the defendant Dellacava; and (c) formed the 

basis for this investigation. 


1 
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NOTE: Paragraphs 10 and 11 of Detective Eaton's affidavit of 

March 8, 1972 (Exhibit "D") . Specifically, Paragraph 12 seals 

the defendant's contention: 

"it is my opinion , . . that this conver- 
sation (December 23, 1971) involved the 
sale of narcotics. DELLACAVA asked CAPRA 
if he had a 'present' (a quantity of heroin) 
for them people', CAPRA said that he did, 
and less than two hours later, DELLACAVA 
went to 3203 Westchester Avenue to pick up 
the package." ... 

The incidents described in Paragraph 10 and 11 above 
(Paragraph 10' is the conversation of December 23, 1971 - Para- 
graph 11 is the subsequent surveillance on that date) cause 
Detective Eaton: (a) to come to the conclusion that individuals 
in the social club used the telephone the stationery store to' 
conduct conversations dealing with the illegal sale and pos- 
session of narcotics; (b) to attempt to accumulate sufficient 
evidence against Steven Dellacava and John Capra since the il- 
legal overheards at Diane's Bar (see Exhibit "B" specifically, 
paragraph 23). 

It is contended that the conversation of December 23^ 

1971 - which we must label as the primary date or primary 
illegality which leads to all of the other evidence which be- I 
comes tainted, is referred to in the following affidavits of 
Detective Eaton. 

1. January 6, 1972 - for an extension of the Diane's 
Bar No. 1 eavesdropping affidavit bearing telephone number 
722-9595 attached hereto as Exhibit C. 

2(a)March 9, 1972 - Ray's Stationery Store warrant 
bearing telephone no. 822-9005 and 822-4636. 

(b) April 8, 1972 - Ray's Stationery Store warrant 

bearing telephone no. 822-;9005 and 822-4636. '■ 

(c) May 8, 1972 - Ray's Stationery Store warrant I 
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bearing telephone number 822-9005 and 822-4636; 
all attached hereto as Exhibit "D". 

3(a). June 11, 1972 - Steve's Air Conditioning, bearing 
telephone no. 831-9247. 

(b) July 12, 1972 - Steve's Air Conditioning bearing 
telephone no. 831-9247. 

(c) August 15, 1972 - Steve's Air Conditioning bearing 
telephone no. 831-9247. 

(d) September 15, 1972 - Steve's Air Conditioning bear- 
ing telephone no. 831-9247; 

all annexed hereto as Exhibit "E". 

4(a) September 18, 1972 - For a "bug" at 1023 Havemeyer 

Avenue. 

(b) October 18, 1972 - For an extension of the "bug" 
and a phone tap at 1023 Havemeyer Avenue; 
all attached hereto as defendant's Exhibit "F"; and 

5(a) February 15, 1973 - For a "bug" in ’I'Thitestone, 

Queens ; and 

(b) March 20, 1973 - For an extension of the "bug" in 
Whitestone, Queens. 

A full reading of each and every affidavit subsequent to 
that illegal overheard will indicate to the Court that that was 
the primary illegality which commenced and also tainted the 
Government's case against the defendant, John Capra. 

Nevertheless, if needed, a full hearing on this motion to 
suppress all the evidence received as a result of the illegal 
overheards of John Capra (see also Point III) will be necessary 
in order for the defendant to indicate to the Court that his 
identity and association was learned by the police as the result 
of the primary illegal overheard. Therefore, all evidence agains 
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the defendant is inadmissible because it is the product of an 
unlawful act and obtained thifough the exploitation of an unlawful 
act . 

Counsel should have the right to examine the investigating 
officers so as to identify and trace the unlawful overheard taps 
and the trail of its "fruit." 

It is emphasized and reiterated that the enclosed ex- 
hibits "B" through "G" reaffirm the defendant's position that can 
cause this Court only one conclusion - the ultimate suppression 

i 

of all of the evidence gleaned from the primary illegality and 
the dismissal of this indictment. 
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II. 

CONTROVERSION AND SUPPRESSION OF ALL 
EAVESDROPPING WARRANTS AND THEIR PRODUCTS. 


The defendant Capra moves to controvert all the elec- 
tronic eavesdropping warrants issued herein as they affect him^^ 
and suppress all conversations, leads and information received by 
law enforcement officials as a result of the utilization of the 
aforementioned electronic eavesdropping warrants and their ex- 
tensions. 
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14. Exhibit A - Order allowing the interception of telephone 
communications of Joseph Della Valle with co-conspirators, 
accomplices, etc. over phone no. 722-9595, subscribed by a bar 
and grill located at 2034 Second Avenue - previously known hereto 
as Diane's Bar- said surveillance commenced on December 8, 1971 
and continued to January 6, 1972, 

Exhibit C- Extension, order of the aforementioned Diane's Bar 
phone tap, which now included Steven Della Cava. Said extension 
ran frpm January 6, 1972 through February 4, 1972. 

Exhibit D - Various orders authorizing wiretap of phone 
numbers 822-9005 and 822-9636 from March 9, 1972 through 
June 6, 1972. (Defendant Capra is named on two of the three 
wiretap orders as a party to be surveilled). 

Exhibit E - The electronic interception of communications of 
the phone at Steve's Air Conditioning bearing 831-9247 from 
June 11, 1972 through October 15, 1972. Defendant Capra is 
never named in the aforementioned orders. 

Exhibit F - An electronic eavesdropping instrument - a "bug" 
on premises 1023 Havemeyer Avenue in The Bronx comntencing 
September 18, 1972 through November 16, 1972 - Capra is named 
as a principal party to be surveilled in these two "bug" warrants. 

Exhibit G - Electronic eavesdropping devices inside of 
premises 9-20 166th Street in Whitestone, Queens to receive the 
conversations - John Capra is named in both the original order 
and the "so-called extension". The original "bugging" order 
commences on February 20, 1973 and the so-called "extension" 
ends on April 9, 1973'. (This will be discussed later on). 
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1. NOTICE 

The second reason^^ that the defendant alleges to this 
Court is the provisions of the New York State Criminal procedure 
Law, §100.50(3)^^ mandate that formal notice must be served upon 
4 defendant within a ninety day period. It is indicated to this 
Court that at no time was any proper statutory formal notice 
given to the defendants within the ninety day period or even 
within a reasonable period thereafter. 

The first occasion that defendant Capra received notice of 
the fact that his voice was recorded pursuant to an electronic 
eavesdropping warrant and extensions was at the time his attorney 
received copies of the orders, affidavits and extensions. 

(Counsel's recollection is that this occurred some time during 
the May or June 1973 Term of this Court) . 

However, at no time prior to counsel receiving notice was 
any notice afforded to the defendant Capra. 

It is recounted for the Court that the defendant Capra's 
voice was heard (a) during the order as to phone no. 931-2417 
durixig February to March of 1971. (Attached hereto as Exhibit 
"H") ; (b) from December 1971 to February 1972 at the Diane's Bar 
(Warrants attached hereto as Exhibits "A" and ”C"); (c) On 
April 11, 1972 at Ray's Stationery (Warrants attached hereto as 
Exhibit "D"; (d) Between June and September of 1972 - Steve's 
Air Conditioning - Warrants attached hereto as defendant's 
Exhibit "E"; (e) From September through November of 1972, - 

15. The first and more important reason pursued by defendant 

Capra is related to the Court in Point I in which he indicates 
that his identity was learned as the result of an unauthorized 
listening and interception by the police with regard to the 
convorsatiost at the Diane's Bar between Capra and Steven 
(Beansie) Dellacava. i 

16. Similarly, 18 U.S.c: §2518(8) (d) . . 
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the Haveraeyer bug - warrants attached hereto as Exhibit "F"; and 
(f) From February 1973 through March 1973 - the Whitestone bug - 
warrants attached hereto as Exhibit "G". 

It is contended by the defendants that the lack of notice 
invalidates each and every warrant singularly, jointly and ijn 
their totality, and that all conversations of the defendant Capra 
must be suppressed together with all of the tainted leads and 
Information that flow therefrom. 

The defendant Capra further contends that during all the 
periods and times hereinbefore mentioned that the eavesdropping 
warrants were in existence (a) he had a proprietary interest and 
was a principal officer of the Diane's Bar^^. (jj) ^ 

proprietary interest and was a principal officer of Steve's Air 
Conditioning; (c) that he was a tenant and a principal in the 
Havemeyer Club; and (d) that he was a tenant and principal at 
the Whitestone apartment. 

2. TOO EXTENSIVE 

It is further contended that with regard to the eavesdrop- 
ping warrant^ they invested in the police officers too much 
discretion and further were too extensive and too broad in that 
they allowed interceptioiis to continue for periods of time to 
indicate its abuse rather than its proper use. 

17. As reaffirmed by the affidavit of Detective Eaton with 
regard to information given him by his confidential informant 
in the Ray's Stationery affidavit. - As further. corroborated by 
the affidavit of Steven Dellacava submitted on behalf of his mo- 
tions, dated September 5, 1973. 
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3. NO INVENl'ORY, SEALING OR RETURN OR 
JUDICIAL SUPERVISION. 


The eavesdropping orders were further improper in that the 
did not follow the dictates of the New York State statute in that 
the tape recordings were not properly inventoried nor were they 
ordered to be properly sealed as the statute so mandates. 

It is further to be noted that the orders lack a proper 
decretal paragraph calling for a return to be made of the warrant 
To date, counsel has no knowledge of whether retuims were. ever 
filed in any of the tape recordings and warrants involved in this 
case. All of the "wiretapping" and "bugging" in this case was 
done without a hint of judicial supervision during the continued 
interceptions and in flagrant violation of the inventory and 
notice provisions of 18 U.S.C. §25i8(d) and New York Consolidated 
Laws, Chapter 11-A, Criminal Procedure Law §700.50(4). 


4. ' MINBIIZATION. 

It is further alleged that there was total lack of proper 
minimization with regard to the "wiretapping" and "bugging" in 
■question. Even though the Government has consented to a hearing 
on the question of minimization, counsel feels constrained at 
this time to point up some of the abuses with regard to the 
question of minimization. 

(a) Conversations with attorneys were listened to 
and in some cases, not only were they listened to, recorded, 
logged, but actually transcribed.!® Conversations between 
unnamed parties specifically unauthorizedl^ and having no basis 
for the uninvited ear of the police were listened to, logged 
and transcribed . 

18. One mere example is attached hereto as defendant's Exhibit ' 

19. As wag conversation of December 23, 1972. 
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As stated in Point I above, three conversations of the 
defendant Capra were illegally recorded, logged and transcribed 
(see Exhibit "B" attached hereto). 

Innocuous, nonsensical and unreasonable listening, log- 
ging and transcription was accomplished by the police through 
this period from December 8, 1971 to February 14, 1973. The 
tape recordings reveal that the police were more interested in 
listening to conversations than complying with the dictates of 
the Court - i.e. - the defendant Leo Guarino, on August 9, 1972, 
attempts to inquire from the Museum of Modern Art as to whether 
a statue that he purchased was actually. a Verroccio or not. The 
course of these conversations occurs at Steve’s Air Conditioning 
and are found on Reel A-3221 of 8/9/72. The tapes reveal that 
he is taken through a conversation from the commencement of his 
request of the telephone number of the Museum of Natural History 
(he dialed 411) through conversations with several people at the 
museum asking information about the statue - through continued 
telephone calls tq other people, all in conjunction with the 
statue - upon listening to this conversation, the Court could 
have no doubt that there was not even an attempt to minimize. 

The minimization hearing will indicate to the Court that 
the police listened to everything, recorded almost everything, 
logged everything and transcribed many conversations that were 
non-pertinent (as the logs themselves indicate). 

The various affidavits of Detective Eaton alleged that 
at times the tape recorder was turned off but the police con- 
tinued to listen. (Comment: The tape recorder was turned off 
very very rarely.) 
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A. 


A complete listening to the tapes of the Diane's Bar con- 
versations will show this Court that almost every conversation 
wns obviously non-narcotic and non-inclusive with regard to the 
orders thereof -. but yet the police, continued to listen. 

One can hear a conversation between a bondsman and a 
prospective indemnitor, husbands and wives, boyfriends and girl- 
friends, orders for meats, bread - if anything, the worst of- 
fenses occur when there are follow up conversations. In other 
words, when a party has completed a completely innocent and 
innocuous conversation and he calls a second party with regard 
to that conversation, the police continue listening and if he 
called a third party with regard to that, the police continued to 
listen - again. 

From December 8, 1971 to Febmiary 14, 1973, there was 
always the constant ear of the constable with regard to the 
tape recordings. The utter and complete lack of proper minimi- 
zation mandates that not only should the conversations all be 
suppressed, but all leads and information flowing from them must 
be suppressed - that all the words flowing, from them shou’*d be 
controverted and that there should be penalties upon those that 


are acting in such a manner as to violate defendant Capra's 


Fourth, Fifth and Sixth ^Amendment rights in that this indictment 


must be dismissed. It is further pointed out that the wiretap 
of telephone number 931-2886, which was the subject of an 


20. It is further interesting to note that one of the orders 
herein did not even contain the required minimization clause, 
(see Exhibit "D" attached hereto) - second extension order 
granted on May 8, 1972. ■ Another Indication of the lack of 
minimization is the note on page 66 of the loes "playing back 

in all probabilitjMihetape recorder was 'iett w - 

automatic. This occurred on January 3, 1973. To date, counsel 
has not seen nor received copies of transcripts with regard to 
the aforementioned issue. However, minimization in this order 
Is not In accordance with G.P.L. $700.30(7) nor 18 U.S.C. 
$2518(5). 
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eavesdropping warrant (attached hereto as Exhibit "H") from 
February 23, 1971 to March 24, 1971 is so broad that it does not 
even contain the name of the individual to be intercepted. It 
merely orders the interception of "any and all telephonic com- 
munications" over telephone number 931-2417. Neither the parties j 
nor the subject matter of the conversations were delineated in 
the order and that is fatal to that order. Total discretion was 
left in the hands of the police to monitor everything and thereby 
a general search was consummated.^^ 


5. UNAUTHORIZED LISTENING 

A relevant listening to the tape recordings will indicate 
that the selections placed in the eavesdropping warrants for 
extensions and other eavesdropping warrants were basically and 
in the majority selections gathered fro^. (a) illegal and un- 
authorized overheards; (b) non-pertinent conversations; (c) bad 
faith portions taken from the tape recording without relating 
to what the actual conversations were related to; and (d) at the 
most part, rather obviously unrelated to the question at hand in 
the crime under investigation. 

The above allegations only allow the illegalities to 
bear further "fruit" begetting further illegalities. 


6. PROBABIE CAUSE 

Many of the eavesdropping warrants are based on the 
so-called expertise and opinion of the law enforcement agent. 


21. However, in view of the fact that counsel has been led to 
believe that the Simone order and transcriptions play no great 
role in this scenario, he will not delve into that issue in as 
full detail as he will the pertinent orders outlined as Ex- 
hibits "A" and "C" through "G" herein - however, counsel wishes 
at this time once again to request the tran.scripts of the 
931-2417 tape recordings and the aforcmentionc'd tape recordings 


r 
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Detective George Eaton^As will be treated below^\>i4 may- see 
that many of those opi^iions were fallacious rather than non- 
expert and totally out of context - much information is also 

"stale". 

A total listening to the tape recordings in this case will 
further bolster the idea that the manipulation of conversations 
into what is hoped to be a drug setting is thoroughly an arti- 
ficial device accomplished in an unscrupulous manner. ^ 

The warrants, (^as discussed above, and particularized belo^ 
were not based upon probable cause in that (a) they were based 
upon illegalities begetting illegalities; and (b) that they were 
based upon facts insufficient to accumulate probable cause - once 
the illegalities are taken out of the orders - if possible in 
this case; and some of the orders were based upon the apparent 
perjury, misstatements and illegal acts of law enforcement 


officials . 


7. CONSTITUTIONALIT Y 


The defendant further alleges that the eavesdropping 

statutes, both Federal and State, and the manner in which they 

were used in this case, are unconstitutional and were used in 

violation o<^gp^s Fourth, Fifth and Sixth Amendment rights 

22 

to the United States Constitution, 

8. HEARING 

If the Court decides not to find the above mentioned 

statutes unconstitutional, it is further contended that the actsj 

* * - - 

Z TUla 18, U.S.C. 82510-2520 et seq. - Act ot June W, 19S8, 
P L 90-351, Title 3. Section 802, 82 Stnt. 212 and Article 700 
of the Criminal Procedure Law of the State of New York. 


A-32 

actions, warrants » orders and proceedings hereunder are violative 
of the aforementioned pertinent statutes and therefore a hearing 
should be held to controvert the warrants issued hereunder, 
suppress all evidence, leads and other material gathered by the 
police as a result of the aforementioned warrants, together with 
a full dismissal of the entire indictment. 
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I • III. 

I I THE WARRANTS SHOULD- BE CONTROVERTED 

and all facts and EVIDENCE RECEIVED 
THEREFROM SHOULD BE SUPPRESSED. 

Alternatively, the defendant contends that all of the 
specific warrants, orders and actions of law enforcement of- 
ficials pursuant to the warrants were illegal and as a result of 
the fact that one order formed the basis for the next order, it 
will be necessary to examine the orders and extensions as- they 
affect the defendant Capra: • 

A. DIANE’S BAR WIRETAP NO . 1 (Attached hereto as 
Exhibit A ) - The original eavesdropping warrant bearing the 
following caption ”In the Matter of the Interception of Tele- 
phonic Communications of Joseph Della Valle with Co-Conspirators, 
Accomplices and Agents Over Telephones Bearing the Numbers 
722-9595 .... subscribed to by a 'bar and grill' located at 
2034 Second Avenue, New York, New York", was granted on the 8th 
day of December, 1971 by a Justice of the Supreme Court of 
New York County, 

The order specifically is effective from December 8, 1971 
through January 6, 1972. 

The order specifically provides "that the District 
Attorney of New York County, or any police officer acting under 
his direction is hereby authorized and empowered to intercept 
and record telephonic conversations of Joseph Della Valle over • 
the above described telephones ..."23 This is the first 

23. As previously discussed in Section 2, this is one of 
those orders that does not contain a provision for notice 

sealing of tapes, or the fact 

that a return shall be made - this is more extensively dis- 
cussed in our affidavit and memorandum of law presented 
herewith as to Point II. 
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Detective Eaton affidavit and is an affidavit in which he seeks 
the ultimate right to wiretap the conversations of Joseph 
Della Valle at 722-9595. He commences his affidavit by the in- 
dication that he has a confidential informant. 

The remaining paragraphs with regard to the confidential 
informant contain misstatements of fact and what counsel ‘"s in- 
vestigations have determined was purposeful on the part of the 

police officer. 25 

However, if the Court directs, we shall submit to the 

Court camera the reasons and bases for our understanding and 
» 

knowledge of the aforementioned alleged perjury - nevertheless, 
this will be brought out at the hearing on the motion to suppress. 

It is contended by this affidavit that Paragraph ”3'' 
through "8” contain intentional misstatements which could not 
have been Icnown to the presiding Judge when he read Detective 
Eaton’s affidavit. 

24. Pursuant to investigation, your deponent indicates to the 
Court that the confidential informant is a gentleman by the name 
of Bode - who, we respectfully requeat the Government provide at 
the hearing and -prior to the hearing on the motion to suppress 
so that he may be interviewed by defense counsel. 

25. Counsel prefers not to outline the alleged perjury in 
this affidavit in view of the fact that it will lose its ef- 
fectiveness as a tool in destroying the credibility of 
Detective Eaton, who has caused to be placed before -various 
courts affidavits containing inaccuracies, distortions and 

I .misstatements. 


- 24 - 
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I am further informed that Paragraphs *'14'* and ' 15* which 
provide the "meat" for the attempted allegation of probable cause, 
is completely untrue and did not occur. 

The remainder of the affidavit deals with rather innocu- 
ous facts regarding people entering and leaving restaurants, 
homes, etc. The affidavit concludes that Detective Eaton has 
been conducting an investigation of Joseph Della Valle since the 
latter part of September, 1971 “ nowhere does it mention the 
defendant Capra nor does it refer to the defendant Capra - in 
fact, there is a complete void and an obvious laclc of knowledge 
of the defendant Capra. However, as a result of this improper 
warrant being granted, the police, through a complete disregard 
to the limiting instructions in the order, listened to conver- 
sations between Steve Della Cava and John Capra, as most ex- 
tensively laid out in Point I of the affidavit and memorandum of 
law attached hereto. 

The tape recordings of all of these conversations pur- 
suant to this first warrant shows, as in all of the other tape 
recordings, a complete lack of proper minimization and an in- 
tentional disregard of the dictates of the Court order, the log 
does not indicate at all that the tape machine was ever shut 
off - as will be found in the other logs relating to the 
"Eaton tapes", (Exhibits "A", "C" through "G" attached hereto). 
There is no need to constantly repeat and reiterate that almost 
all conversations are so innocuous that the officers should have, 
stopped listening immediately - MANY OF THE ELECTRONIC SUR- 
VEILLANCE INVASIONS IN THIS CASE CAN BE SO CHARACTERIZED, 

It is alleged that not only does the affidavit on its 
face lack probable. cause, but if necessary at a hearing, the 



disregard of probable .cause and misstatements will be fully 
shown to the Court so as to suppress all conversations, all leads 
and all evidence that flowed therefrom, including dismissing the 
Indictment. 

Three conversationsof the defendant Capra were recorded, 
logged and transcribed, (The transcriptions thereof are attached 
hereto as Exhibit "B*'). Two of the aforementioned conversations 
picked up during the period of wiretapping the Diane's Bar 
(722-9595) were in contravention of the order of December 8, 

1971 and occurred during the period delineated in the order 
between December 8, 1971 and Januaty 6, 1972. These two con- 
versations, together with all of the illegal conversations 
picked up as a result of the unauthorized listening to the 
defendant Deilacava, form the basis of probable cause for the 
second Diane's Bar order. 

Our original motion to controvert the search warrant 
allowing electronic surveillance is renewed here, and we further 
move to suppress all conversations, together with all leads, 
information and other warrants and orders that flowed therefrom. 

It is emphasized that neither Deilacava nor Capra were 
allowed to be intercepted unless they were parties to a con- 
versation with Della Valle. It is contended that the tape 
recordings, logs and transcripts do not show one phone con- 
versation between Capra and/or Deilacava with Della Valle. The 
result of the purposeful listening and the non-minimization 
caused the following to be learned by the New York City Police 
Department : 



a. The identity of John Capra; 

b. The relationship with Steven (Boansio) 


Deilacava; 
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c. The existence of Ray's Stationery^^; 

d. Capra's automobile; 

form the basis for each of the orders that we are attacking 
herein. 

B. DIANE BAR NO, 2 - Extension and amendment of 
eavesdropping warrant of Diane's Bar No. 1 - bearing the follow- 
ing caption - "In the Matter of the Interception of Telephonic 

* 

Communications of Joseph Della Valle ... and Steven Dellacava ... 
With Co-Conspirators, Accomplices and Agents Over the Telephone 
Bearing the Number 722-9595, subscribed by a 'bar and grill' 
located at 2034 Second Avenue, New York, New York" - (annexed 
hereto as Exhibit "C"). The same objections to the face of the 
warrant are made in this warrant as they have been made in 
Diane's Bar No. 1 of this section of the affidavit.^^ 

This extension was ordered on January 6, 1972 and ter- 
minated on February 4, 1972. The basis of the probable cause 
runs from the illegal overheard and unauthorized interceptions 
and resultant investigations caused by the electronic surveil- 
lance of the order in Diane's Bar from December 8, 1971 through 
January 6 , 1972 (Exhibit "A").. 

26. (which is the subject of 90 days worth of wiretapping later 
on. 

27. It is interesting to note that Detective Eaton continu- 
ously attaches his tainted affidavits to the subsequent, orders. 

28. See also Point II of the affidavit and memorandum of law, 

together with all of the comments made therein .together with 
the comments made with regard to Diane's Bar No. 1 as discussed 
in this Point - This Point is being raised for all of the 
warrants being attacked hereto and being moved to suppress and 
shall not be repeated due to the fact that it would be an 
unnecessary repetition. i 
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Paragraph "6'* of the Eaton affidavit transcribes the 
conversation that was marked ’'non-pertinent'' in the logs of the 
surveilling officer and a conversation had on December 11, 1971 
not by or with Joseph Della Valle. Therefore, that is an il- 
legal overheard. The affidavit continues on with all illegal 
overheards as a result of the Diane's Bar No. 1 tap as only one 
of the conversations referred to is with the subject of the 
order, Joseph Della Valle, - with an unknowji party. 

Paragraph No. ”8" for the first time relates a "Capra 
conversation" giving his home telephone number and the fact 
that the conversation was with Steven Dellacava - none of the 
parties mentioned in the origiaftl warrant. 

Paragraph "13" details the- conversation of December 23, 
1971 between Capra and "Beansie". It leaves out the beginning 
of the conversation which is attached hereto as part of 
Exhibit "B", whereby a telephone call is made by Dellacava, to 
822-9005 - Ray's Stationery - Dellacava asks for Johnny Hooks . 

A woman answering the telephone says, "Just a moment", goes 
next door and then Capra gets on the telephone. There is no 
reason for the police to have maintained this tape for this 
period of time, knowing that not one of the parties involved 
was Della Valle - after listening to the prologue of the con- 
versation and hearing the voices, knowing that Della Valle was 
not part of that conversation . It is the conversation of para- 
graph "13" that is a thread interwoven With all of the affi- 
davits with regard to Capra. It is this illegality which has 
opened up the flood of taint and should cause suppression of 
all evidence and facts revealed thereb|?, together with the 



df.smissal of the indictment as to the defendant John Capra. 

As a result of the monitoring of that unauthorized in- 
terception, we then see that the police further learn of the 
Beach Rose Social Club. 3® 

The identity of Dellacava, Capra, Ray's Stationery and 
their so-called drug related operation comes about as a result 
of the illegal overheard on the Diane's Bar 1 surveillance and 
is a great part of the basis for the order herein. 

The illegal overheard is repeated twice in the affidavit 
and the suweillance as a result thereof is repeated and the 
emphasis is placed upon the fact that the police have "made a 
find" and established a narcotics relationship. 31 

Based on Diane's Bar No. 1 overheards, Diane's Bar No. 2 
order is signed allowing another thirty days of electronic sur- 
^ The logs (page 6A of the logs of January 7 to 

February 3, 1972), indicate that the police transcribed non- 
pertinent conversations between Capra and Dellacava on 
January 13, 1972, January 15, 1972 and several other innocuous 
conversations - some of which are used to obtain probable cause 
for other orders - all of which are illegal in themselves, a 
result of an illegal intrusion, and a warrant based upon il- 
legal and unauthorized overheards causing evidence to flow. 


29. As an aside, the construction placed upon that conversation 
by the police officer as relates to his surveillance caused 
thereby is totally incorrect. The facts are totally misconstrued 
and this is not a narcotics related proposition. 

30. Another subject of subsequent (June 23) order to plant 
a "bug". 

31. As an aside, their observations revealed something quite 
to the contrary. 
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C. RAY*S STATIONERY - Orders of (1) March 9, 1972 - 

April 7, 1972; (2) April 8, 1972 through May 7, 1972; (3) May 8, 

1972 through June 6, 1972; annexed hereto as Exhibit "D" - 

mandate the interception of Steven Dellacava and John Capra w ith 

each other and with their co-conspirators, etc. over telephone 

number 822-9005 and 822-9636.32 So-called "probable cause" as 

to Capra is gleaned solely from the conversations overheard on 

the Diane's Bar No. 1 tap - said surveillance and interception 

and listening were unauthorized and therefore illegal. This 
« 

tainted background provides the alleged "probable cause" for - 
placing Capra on the face of the eavesdropping order and as a 
subject of the electronic surveillance. These warrants, as 
being based upon illegalities as to him and totally tainted as 
to him. Therefore, - as to defendant Capra - the warrants should 
be controverted and all that flowed should be suppressed. 

It is again noted that Warrant No. 87/1971 - Diane's 

I 

Bar 1 and 2 - were annexed as part of the application for the 
wiretapping of Ray's Stationery. 

If anything, the affidavit of Detective Eaton for Ray's 
Stationery indicates that he blundered upon Capra through his 
unauthorized hearing - "during the course of late December, 

January and early February, evidence was uncovered which indica- 
ted that Steven Dellacava was acting in concert with . . . John 
Capra ... to possess, transport and sell narcotics. The inter- 
ception of conversations and the conducting of surveillance 

32. Exhibit "D3" indicates that Capra is not a named party and 
has been dropped from the caption. However, Exhibits "Dl" 
and "D2" place Capra as a named party for the first time in 
the eavesdropping warrants heroin. 


culminated on February 3 There is now no question that as 

a result of the electronic surveillance of Diane's Bar, John 
Capra was discovered and the police reasoned him to be a cO“ 
conspirator with Dellacava.33 The affidavit presented clearly 
indicates that all of the facts leaimed about Capra were as a 
result of the illegal, unauthorized overheards pursuant to the 
surveillance of Diane's Bar. Detective Eaton specifically states 
that his opinion is based upon the December 23, 1972 telephone 

I 

call between Dellacava and Capra and the resultant flow thereof. 
All of Eaton's original presentation is as a result of the 
Diane's Bar tap."^ 

[ NOTE ; We do not concede that the illegalities constitute 
or allow probable cause]. 

The second affidavit (4/7/72 " Exhibit "D") is nothing 
new to his statements about Capra - he again REITERATES THE 
CONVERSATION AND RESULTANT SURVEILLANCE OF DECE^^BER 23, 1971 . 

The only addition is the fact that Capra was visited at his home 
in Westchester County by a so-called "major narcotics violator" 
and that on March 16, 1972, a conversation took place between 
a "Dom and Joe" - totally unauthorized as they were not named 
parties on any order - supposedly indicating "that Capra is 
still involved in narcotics ..." A listening to the tape record- 
ing will find that this conversation is taken out of context and 
is a conversation totally unrelated to narcotics and that a 

33. and also Guarino and John Brown - which we do not endeavor 
to discuss due to the fact that we do not wish to further pro- 
long the presentation of this point and it is fully covered in 
Detective Eaton's affidavit. 

34. He again reiterates the activities of December 23, 1972. 

He discloses some further conversations between Capra and 
Dellacava at the Diane's Bar and the rest of the affidavit is 
totally lacking in pertinency or probable cause as to Capra. 
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reasonable man. Including an expert narcotics detective, should 
so find. 

The remainder of the application says nothing about Capra 
and he is maintained in the caption of the warrant for another 
month. Finally, on May 8, 1972, when another 30 day extension 
was granted for Ray’s Stationery (now making the overheard 90 
days) Capra's name was dropped. But mention was made of a 
telephone call from Dellacava to Steve's Air Conditioning - a 
premises in which Capra, at the time, had a proprietary interest. 
The conver sations were then picked up between Dellacava and 
Jimmy the cook, thus leading us to 

STEVE'S AIR CONDITIONING - which is wiretapped 
from June 11, 1972 through October 15, 1972 - pursuant to four 
orders annexed hereto as Exhibit "E" tapping the telephone number 
of 831-9247 located at 2036 Second Avenue. 

John Capra is not named in any of the aforementioned 
eavesdropping warrants. However, it is Contended that he has a 
proprietary interest in the aforementioned store. 

Eaton's first affidavit traces the origin of the investi- 
gation from Diane s Bar No. 1 tap through Ray's Stationery and no'(j 
on to Steve's Air Conditioning. (We now have wiretap orders 
commencing December 8, 1971 which will continue through 
October 15, 1972 - all related to this case. 

Probable cause is based upon the fact that Dellacava made 
calls from Ray's Stationery to this place of business. The 
affidavit of Eaton contains basically the same old material as 
found in the other affidavits and he continually attaches his 
prior affidavits to this new application. Again, he states: 
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"During the course of late December, January 
and early February (Diane's Bar taps) evi- 
dence was uncovered which indicated that 
Steven Dellacava was acting in concert 
with ... John Capra ..." 

This affidavit contained the illegal overheards which 
were originally based on the order of December, 1971 (Diane's 
Bar No. 1 - Exhibit "A"), and in the order of January 6, 1972 - 
(Diane's Bar No. 2 - Exhibit "C") - which was created by illegal 
overheards attempting to create probable cause from the first 
Diane's Bar order. 

Eaton again reaffirms that his investigation with regard 
to Capra commenced by his receiving a telephone call from 
Dellacava during December of 1971 which caused him to commence 
the investigation and continue the trail of taps. 

An interesting paragraph on page 6 of Eaton's first 
affidavit for the Steve's Air Conditioning, indicates that there 
was a purposeful attempt to avoid giving the parties notice of 
the taps. Detective Eaton mentions that conspiracy charges were 
dismissed against Della Cava and Guarino by the Assistant 
District Attorney (who is involved in all of these wiretaps) - 
‘'with leave to present to a Grand Jury on a subsequent date". 
Obviously, the reasons for the lack of prosecution with regard 
to that matter was to avoid giving the parties notice that there 
were taps and that they were overheard. The rest of the affi- 
davit details surveillance that occurred as a result of the 
illegal overheards - unreasonable opinions of Detective Eaton - 
unreasonable interpretntiorrS of conversations and all based upon 


a continuous chain of illegal orders. 35 

An example of constant purposeful misinterpretation of 
conversations can be found in Paragraph ••l0-'.36 converse- 
tlon related to In Paragraph "lO-' o£ Detective Eaton'a affidavit 
I dated July 12, 1972 constitutes listening on an unauthorlaed 
I "bug" rather than on a "uiretapping" which was authorlred. How- 
I ever, if the Court would listen to Reel 3, side 2, it would find 
j rte prior background of that conversation, which is one between 
"Jiamy Rinaldi" and his girlfriend, giving full and total back- 
grounds and showing that Paragraph "10" is nothing but an' in- 
nocuous non-narcotic non-crime related conversation - in fact, 
a listening to the tapes of Steven's Air Conditioning is re- 
quested so that Che Court may see that the conversations elicited 
from, as well as practically all of the other conversations 
flowing throughout the orders are out of concert and non-narcotic 
I related. It is clearest at Steve's Air Conditioning that the 
conversations are business related to the air conditioning 

business. 37 


order “uj%or Sl^rthe suggested that not only for this 

type of judicial supervlsiL“^aS treSSat^tL’’nrobr"‘° 
tihdtz occurred herpin Aoq.:*.* cne problems 

1971 are dLcuS tSf a^a^itf ”> 

court order of surveillancfo1‘’DL“^f°BT’frf r'euLltfd! 

36. The overhearing of this conversation is certainly, -.•Hr. i 
as It was an unauthorised ’’buesrincr*' - a • *, illegal 

who had installed a ^ not a wxretap - the police- 

occasion tfSsten to a convitsaS^n that'’t the 

Steve's Air rnTid-.>qr,nn- '^°"'^®^sation that took place inside of 
situation instead of avoiding listening to that 

are Conditioning as well as the Diane's Bar tans 

are classic eramples of the lack of mlnlmlaacion at its wojst. 
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Detective Eaton's affidavits continue to include unauthor- 
ized overheards purposeful and obvious misinterpretation and 
interceptions of individuals who are not supposed to be heard 
pursuant to Court order, - all of which will be shown at a 
hearing requested of this Court to controvert the warrant, 
suppress the evidence and leads flowing therefrom and forming 
the basis for a dismissal of this indictment. On September 13, 
an "informant" allegedly entered the picture thereby leading us 
to 

E. THE HAVEMEYER CLUB ^^- On September 18, 1972, a "bug" 
was ordered to be placed into the premises of 1023 Havemeyer 
Avenue in The Bronx to overhear, intercept or record the conver- 
sations of Steven Dellacava, John Capra, Michael Capra, Leo 
Guarino and Lenny Fllliponi, with each other and with their co- 
conspirators, etc. It is contended that this order as well as 
each and every "bug" cannot meet the requirements of the Fourth 
Amendment, that there is no minimization of a "bug" and that as- 
a result thereof, it could not be constitutionally implanted. 

As this "bug" and the subsequent "bug" in the Whitestone apart- 
ment was a continuous "bug" and is as much, a general search as 
should be prohibited. 

With regard to the Havemeyer order, it is noted that on 
the face of it, we find it rather defective (see Point II and 
other points raised herein). It also carries the constant 
paragraph that the order shall not terminate when the communica- 
tion desired has been received - we hold that for this order and 

38. On June 26, 1972, a conversation was intercepted between 
John and Michael Capra and partially transcribed - John and t 
Michael Capra are not named in the caption of the order - the 
logs maintain these conversations to be non-pertinent; however,, 
they are transcribed. In those conversations, John Capra ‘ 

mentions the Club, which is later related to be the Havemeyer 
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for each and every other order referred to herein causes such an 
"overkill" as to taint the entire proceedings including the 
order being looked at. 

The Havemeyer order is completed one day later than it 

should be (see last decretal paragraph of order of September 11, 
1972). 

The Havemeyer affidavit of George Eaton is perhaps the 
most unbelievable and remarkable affidavit your deponent has 

had occasion to read in the years he has been in the practice 

« 

of law -’I would daresay - including my several years at law 
school. 

A reading of this affidavit will indicate that the ob- 
servations and’ opinions of the police officer are so divergent 
that a reasonable police officer would have to be on the verge ' 
of hallucination in order to receive the conclusions that 
lietective Eaton did. Again, the facts of December 23, 1971 
are introduced into the affidavit clearly and without exception. 
The affidavits for the Diane's Bar wiretaps are included along 
with this present affidavit of Detective Eaton. Detective Eaton 
once again goes back approximately one year and details all that 
he has done with regard to his electronic surveillance. 39 

Paragraph "5b" relates a conversation that he overheard 
between Michael and John Capra - from Steve's Air Conditioning - 
i.e. illegal overheards by non-named parties in the eavesdrop- 
ping warrant, in which he learned of the expression "the Club". 


39. Includes all of the illegal overheards (details in prior 
sections of this affidavit) including all of the leads mis- 
interpretations, fallacies, etc. 
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Most of the affidavit is non-pertinent as to Capra - and as a 
matter of fact non-pertinent as to the other individuals named 
in the caption of the order. 


However, the affidavit presented to the Court con- 
tains impossibilities - which may have been typographical error 
rather than imagination of the detective. On page 5 of para- 
graph 5f' , we note that Detective Eaton discussed a surveil- 
lance of July 17, 1972 - which he learned about on July 12, 1972. 

It will be an easy matter for the detective to explain 
that that might have been a typographical error. However, the 
comment made to this Court is that the invasion of privacy 
ordered by a Court is such a serious matter that an affidavit 
should not be presented containing such inaccuracies. 

There is a mention of one Lenny Filliponi, who allegedly 
was bringing (pursuant to Detective Eaton's total misinterpre- 
tation) narcotics - actually he was bringing food to 1023 Have- ! 
meyer. It is my contention that upon cross-examination of 
Detective Eaton, it will verily be shown to the Court that he 
could have drawn no other conclusion but that Mr. Filliponi was 
bringing food rather than narcotics. Nevertheless, we portend 
that at a requested hearing, we may so prove. The remainder of 
the Havemeyer affidavit contains such unbelievable remarkable ' 

I 

and unbearable conclusions that on its face, it lacks great 
credibility. However, at the requested hearing, counsel will 
further indicate to the Court the inconsistencies, misinter- | 


pr««ions, unreasonable opinions and in.possibilities'iO that are 
contained in the affidavits of Detective Eaton. 

The affidavit is "choek full of" bad guess »ork. A mere 

reading of the Havemeyer affidavit by this Court would certainly 

cause it to have some great question about the credibility of 

tectlve Eaton. A police officer does not have a license to 

"wildly" conjecture nor form illfounded conclusions in obtaining 
j eavesdropping warrants . 

Counsel, in good faith, represents to this Court ihat a 
reading of this affidavit will indicate an "Alice in j 

Wonderland" approach combined with impossibilities, singulars 
Chat become plural and other errors which should not cause ex- 
tensive eavesdropping orders to issue. At one point, in his 
affidavit (at page 15) Detective Eaton submits; "It is diffi- 
cult to ascertain precisely what these events add up to. How- 
auer, based on experience in investigating this group.41 I have 
arrived at these tentative conclusions." I 

On Page 17, the police officer admits "Opinion" - we I 

would be hard pressed to call it kindly - "hallucination". 

Suddenly, at the end of the affidavit, we are confronted with 
a -confidential informant". There is no corroboration for 
his reliability nor is any rendered. It is counsels' belief 
that the so-called informant is one James Rinaldi - known to 
the police to be a rather unreliable and imaginative and 
inventive individual with no habit for telling the truth. Not ' 

to the Court ^ cameL ^if it°so^ordercd°”a^s^ could again submit 
Detective Eaton*s affidTvir wT * k - * simple portion of 

Its face, lounsul desires not “ -PParently Impossible on 

Detective Eaton's cSibllil It ^olS 

at the time of the heariil^’ ^1= >>0 done 

41. origlnatlngwith December 23 conversation as to Copra. 

, . I , 


I 


jj only is there no corroboration, there appears to be no dates or 
i times as to the events he allegedly related to the officer. 

i 

j We call upon the Government to produce him so that we may 

question him with regard to what he alleged in the Havemeyer 
; affidavit, and would also move to suppress his testimony due to 

[I the fact that he was learned about as the result of an unlawful 

li 

I intrusion. ! 

! 

Since the Government has indicated that they will not call 
Rinaldi as a witness, we only wish to attack his statements in 
j the affidavits as (1) the product of an informer who is not 

I 

reliable and (2) as the result of illegalities. | 

- , n ^ ^ 

The "bug" (1) expired on October 17, 1972. On October 18, ' 

• * I 

1972, an extension is received by Detective Eaton (annexed ! 

hereto as part of Exhibit "F"). | 

This affidavit again relates back to the fact that the j 
police learned of Capra's relationship with Dellacava, et al. as 
a result of the illegal overheards way back in December of 1971. 
Detective Eaton again relates the chain of evidence commencing 

f 

with the illegal conversations that he picked up originally 
at the Diane's Bar, commencing with the order of December 1971. 
There can be no question blit that all of the wiretap warrants, 
information and evidence forming the basis of this case flowed 
therefrom and is tainted. The Havemeyer affidavits (Exhibit "F") 
solidify the chain of illegalities emanating from the primary 
taint received through the conversations of parties that were 
not to have been listened to during December 1971 in the Diane's ' 
Bar - telephone number 722-9595. (See E.xhibits "A", "B" and "C") ! 
The affidavits further indicate that the chain of warrants are ■ 


~ir ■ 
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. ij again based on the primary illegalities and continued illegal- 

'i 

ij ities, the overhearing of individuals who should not be over- 
heard, the following of leads that were learned about as a 
result of unauthorized listening. Illegality begets illegality, 
warrant piles on top of warrant and suppression is the only 
remedy left to the defendant Capra. The chain of purposeful 

j misinterpretations, inaccurate facts and fictitious circum- 

I 

stances pervade the Havemeyer affidavits, and continue on to 
the 

F. WHITESTONE APARTMENT : On February 15, 1973, 
another "bug" was authorized to be placed at 9-20 166th Street 


i 

I 





factor' of probable cause with regard to bugging the apartment at 
V^hitestone is missing. 

We have seen personally 16 months of wiretapping and 
bugging that commenced with an oiJer of December of 1971, All of 
the aforementioned orders are based upon the original order of 
December, 1971 and the unauthorized overheards received thereby. 
Furthermore, there transcends through this entire chain of 
wiretapping and bugging, constant threads of illegal overheards, 
lack of probable cause, fallacious statements, impossibilities 
and what one might call untruths placed before the Court by the 
police officers. 

> 3s a result of these orders, search warrants 
were obtained based upon these orders for (a) Diane's Bar; 

(b) Steve's Air Conditioning; (c) the Havemeyer Club; and (d) the 
Whitestone apartment. We include in our motion to controvert the 
vNfrants and suppress all of the evidence and leads seized 
thereto an application addressed to those search warrants. On 
their face, those search warrants were the product of the 
primary illegality and the taints that flowed therefrom. 

That with regard to the above application to further 
controvert the search warrants, it is placed before the Court 
on behalf of the defendant Capra that (a) he neither consented 
to the aforementioned searches; (b) they were not incident to 
a proper arrest; nor (c) did they contain probable cause within 
the law. 

It is to be remembered that the defendant Capra was a 
part owner of the Diane's Bar all during this period of time 
and was a principal officer of same; that he had a proprietary 
interest in Steve's Air. Conditioning and' was a principal officer 




I 
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of same and that he was an occupant and tenant of both the 
HaVemeyer and Whitestone premises. 

This portion of the affidavit is presented before the 
Court to controvert the warrants allowing electronic surveillance 
(both wiretapping and bugging) and the search warrants issued on 
the above mentioned premises, together with the suppression of all 
of the evidence that flowed therefrom as a result of the origin- 
al and the continuing taint, together with the individual il- 
legalities and taints that have been presented to the Court as 
above mentioned. Ultimately, we seek not only suppression of 
the evidence but dismissal of the indictment. 

further move to dismiss the indictment if the hear- 
ing discloses that such illegally obtained or tainted evidence 
was presented to the Grand Jury which returned the indictment. 


42. With regard to the wiretap of 212-931-2886, ordered on 
February 23, 1971 (Exhibit "H"), it is contended by the Govern- 
ment that the aforementioned shall not be used; however, we 
are constrained to note in passing that if the defendant Capra s 
conversations were caught by this wiretap, we would move to 
suppress those as a result of the fact that (a) the otder is 
overbroad in that there is no subject of the order, only a 
telephone number, and the order has questionable probable cause 
in that the confidential informant related thereto is not hel 
out to be reliable. The overbreath of that order is signified 
by the fact that it permits "any and all telephonic communica- 
tions being transmitted over telephone bearing number 
(212) 93102886. However - in all candor - we see no present 
harm done to Capra pursuant to those interceptions if they 
occurred . 
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IV. 

SUPPRESSION OF THE HEROIN AND COCAINE 
SEIZED AT THE TOLEDO STATION. 

During November of 1971, a suitcase was taken to Toledo, 
Ohio and placed in the Union Terminal Station at Toledo, Ohio. 

Defendant Capra was a part owner of that suitcase. ^3 
The affidavit of Detective George Eaton of October 18, 1972, 
(Exhibit "F" at page 3) ^loncludes, (together with Detective 
Nauwens), that the defendant Capra has "implicated [himjself 
quite strongly in the possession, transfer and sale of several 
kilograms of heroin and cocaine and of conspiracy to commit those 
crimes" - at page 7. See also Detective Eaton's affidavit of 
February 15, 1973 annexed hereto as Exhibit "G". In those affi- 
davits, the Government alleges Capra's interest in a suitcase 
left at the Toledo station. See also page 15 of the aforemen- 
tioned affidavit where there is a tape recording in which the 
Government alleges Capra totally implicates himself in the pos- 
session of the aforementioned suitcase. 

The Government further alleges through their indictment 
that Capra had an interest in the aforementioned suitcase. 

That the aforementioned suitcase was opened on October 28, 
1971 pursuant to state action in Toledo, Ohio, without the 
propriety of a search warrant nor consent of any proper party 
nor incident to a proper arrest. 

That the defendant Capra did not relinquish his interest 
in the aforementioned suitcase and as a result of the acts 


43. See Dellacavn's affidavit of September.^ 1973 indicating 
that Capra was a part owner of that suitcase. 

. I ' 
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referred to above, he is an af^grieved individual under the 
Fourth Amendment of the United States Constitution and has 
standing to move to suppress the use of the illegally seized 
suitcase together with the fruits of the search that flowed 
therefrom or, alternatively, he moves to suppress the product of 
the opening of the suitcase. 

It is further alleged that the instant case against John 
Capra is one where possession at the time of the contested search 
and seizure is an essential element of the offense charged. 
Nevertheless, his ownership at the time of the illegal search 
and seizure mandates that this Court grant a hearing pursuant 
to Rule 41(e) of the Federal Rules of Criminal Procedure to de- 
termine the legality of the search and seizure of Toledo, Ohio 
and any evidence that was the product of said search and 
seizure. The defendant presses the fact that there was no legal 
basis, justification or excuse for the search and seizure in 

question. 

Defendant Capra respectfully urges that an order be made 
ordering a hearing to suppress the evidence seized and that the 
Government be stopped from using said items in any criminal 
-oceeding and the information gleaned therefrom. 


i 


DUPLICITY 

Count I of the indictment charges a continuing conspiracy 
from July 1969 through the date of the indictment to violate 
Section 4705(a) of Title 26, and Section 812 of Title 21. 

Conspiracy to violate U.S.C. §4705 is punishable under 
26 U.S.C. §7237 by a different penalty than a conspiracy to vio- 
late 18 U.S.C. §812.^^ 

Defendant moves to dismiss Count I of the indictment in 
that if he is so convicted, it will be impossible to determine 
for the purpose of punishment, upon what charge the jury convic- 
The defendant respectfully requests that Count I of 
•^ g B^ ^ ^dictment be stricken and dismissed in order to avoid 
placing the defendant in the predicament (if convicted of facing 
a mandatory minimum sentence when in actuality the jury agreed 
upon his guilt pursuant to 18 U.S.C. §812). Alternatively, the 
Court may strike that section which, in the interests of justice, 
should not be contained in this indictment. 


44. 26 U.S.C. §7237 - Allows punishment of not less nor more 
than 10 years imprisonment j 21 U.S.C. §841 allows imprisonment 
up to 15 years without any mandatory minimum. 

45. Brown V. United States , 299 F.2d 438 (1962). See also 
United States v. Gibson . 310 F.2d 79 (2nd Cir. 1962). 

46. In view of the fact that 26 U.S.C. §4705 has been repealed 
and 18 U.S.C. §812 sufficiently covers the punishment as related 
by 26 U.S.C. §7237, it is suggested (if the Court does not 
dismiss Count I), that the violation of 26 U.S.C. §4705 be 
stricken and excised from the indictment. , It is also further 
suggested that the testimony with regard to this matter is 
essentially post-repealed of 26 U.S.C. §4705. We also urge the 
striking of, Count II in the further interests of justice and 
proper due process. 



SUPPLEMENTAL REQUESTS FOR PRODUCTION. 


The defendant ^Capra respectfully requests that the Govern- 
ment be ordered to indicate what portions of tape recordings it 
intends to use at the trial and what portions of video tapes it 
intends to use at the trial. 

It is further requested tha^t^ the Court order the Govern- 
ment to contact the proper state authorities inQthe five counties 
o£|New York, ^Nassau and Westchest^ to determine whether there 
were any other wiretaps, transcriptions and logs with regard to 
the def en'dant'i^tapra . Ij^pecifically , Capra requests that the 
District Attorney^f Westchester County be contacted in order 
that he may indicate to the Government whether any wiretaps in 
the home of John Capra were proposed, installed or Court ordere^ 
^^e defendant could only accomplish same upon a Court 
order and alternatively respectfully requests this Court to order 
District Attorneys of the five counties of New York, together 
with Nassau and Westchester to search their records to see whether 
there are any wiretap orders, tapes, logs, transcripts or pro- 
posed orders with regard to the defendant John Cap r^ 

^^^^ith regard to telephone number '247-2825 , it is respect- 
fully requested that the same order issue as to the transcripts 
and tape recordings that may be in the possession of the state 
authorities, in view of the fact that for the defendant to so 
request without a court order, it would be a vain act It 

47. In two other matters that your deponent is familiar with, 
the United States Attorney.' s office in and for the Southern 
District of New York in United States v, Sperling and the 
Special Attorney of the Department of Justice in and for the 
j)j[^g( 2 rict of New Jersey at Newark contacted the state offxcxals 
and received the necessary taps* and/or logs and/or transcripts. , 
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is further requested that the informants - whom the Government 
has consented to allow defense counsel to interview be 
allowed to be subjected to psychiatric examination. 

^unsel further indicates to the Court that it has not 
yet received a transcript of the trial of Joachim Ramos in 
Toledo. Although this was the subject of pre-trial discussion 
in which the transcript of the trial of the principal informant 
of the Government was to have been received by the United States 
Attorney's office, to date counsel has no knowledge that it has 
been so received. 

In view of the fact that the aforementioned transcript is 
extremely important as it is intertwined with the trial to be 
had - if necessary - the defendant Capra would respectfully re- 
quest that he be given additional time to study the trial 

48 \ 

transcript and the preparation for trial ^ 


48. Your deponent has been informed that defendant Guarino 
has sent a payment to Toledo for a copy of the aforementioned 
transcript some time during the month of May or June an 
to date, after much effort to obtain same, has not receive 

the aforementioned transcript. 
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VII. 

DEFENDANT (6aPSLk HEREBY REQUESTS A HEARING I 

WITH REGAIffiTO ALL OF THE ABOVE MOTIONS 

THAT HE PUCES BEFORE THIS COURT - AND 

INCORPORATES BY REFERENCE AND ACCEPTS INTO 

THIS AFFIDAVIT ALL OF THE POINTS AS REFERRED 

TO IN HIS MEMORANDUM OF UW, TOGETHER WITH 

THE CONTENTIONS, STATEMENTS AND POINTS RAISED 

BEFORE THIS MOST HONORABLE COURT BY HIS 

CO-CONSPIRATORS . 


Defendant l^hn^Capya joins in the other applications of 
counsel to dismiss and to suppress. 


WHEREFORE, it is respectfully requested: 

’ (a) that the indictment be dismissed; 

(b) that the motion to suppress as requested herein 
be granted as to all orders, warrants, wire recordUg^ con- 
versations, and evidence received • 



BARRY IVAN SLOTNICK 


Sworn to before me this 
5th day of September, 1973 


J 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 

-against- 

. ^ 


JOHN CAPRA, 


Defendant. 


APPLICATION FOR 
SEVERANCE 

73 CR 460 


COMES NOW defendant JOHN^CAPR^ by and through his counsel, 

and hereby moves this Court for an order directing a severance 

and separate trial from each of the co-defendants in the above 

* 

entitled action. 

Defendant Capra alleges that, due to the significant 
points of law that he presses upon this Court and the prejudice 
that would flow by a joinder of the co-defendants for trial 
together, he requests a separate trial of this indictment. 

FRCP Rule 14. 

The trial will contain statements of co-defendants (elec- 
tronically recorded or otherwise) which would be of such a highly 
incriminating nature that no purpose could be served in causing 
the defendant Capra to stand trial together With all of the co- 
defendants - other than to prejudice and further taint the 
Government's case against the defendant Capra. 

"... As there is no dispute but that 
such statements, ... were of a highly 
Incriminating nature ... They were not 
only incriminating as to the defendant 
by whom made, but in the main, equally 
incriminating against other defendants . 

True, as the Government asserts, such 

statements were offered in evidence 

against the defendant by whom made, 

and the Court instructed the jury accordingly. 

A reading of these statements, however, 
leaves no room for doubt but that they were 
damaging not only as to the defendants 
against whom offered,’ but as to all others. 
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j* We doubt if it vas within the realm 

[ of possibility for this jury to 

ij limit its consideration of the dama- 

i| ging effect of such statements merely 

I to the defendant against whom they 

I were admitted. We have eauol doubt 

* that any jury, or for that matter any 

M court, could perform such a Herculean 

jj feat." 

I' United States v. Haupt, 136 f'.Zd 661, 672 (7th Cir. 1943). 

'I — — * , — 

!i • ■ ■ The defendant Capra further indicates that he has reason 

I! 

li to believe that there will be a severe Bruton problem, 391 U.S. 

I 123 (1968). 

/ ^ 

The defendant Capra further alleges that there has .been 
misjoinder as to the Counts and the defendants. 

It is contended that the trial will involve several con- 
spiracies, different jurisdictions and diverse issues, all which 
i will deny the defendant Capra his due process rights to a fair 
' 1| hearing. Also, it was improper to join the defendants whereby 

!| testimony may come in alleging offenses committed by others 
!i not involving defendant Capra and outside the conspiracy. 

|! United States v. Spector , 326 F.2d 345, (7th Cir. 1963). 

Furthermore, in view of the taint issue raised by Capra, 

ij 

li he should be tried separately. 

II There may be many conflicts between and among the defend- 

ij 

li ants including the question of testimony, witnesses and theory 
'i which mandates a severance. DeLuna v. United State _ s , 308 F.2d 
Ij 140, 141, 1 A.L.R.2d 969 (5th Cir., 1962), rehearing denied 

li 324 F.2d 375 (1964). 

jj If this application is denied, defendant respectfully 

i ■■ requests to reserve his right to move again for this relief 


i 
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I as well as for all of the relief requested within these motion 
'! papers, together with any and all pertinent motions and applies- 
I' tions to be made on behalf of the defendant Capra „ 

I 

I 

! 

■t Respectfully submitted: 

1 

j! BARRY IVAN SLOTNICK 

ji Attorney for Defendant JOHN CAPRA 
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l! UNITED STATES DISTRICT COURT 
!! SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
-against- 


JOHN CAPRA, 


Defendant. 


i 

I STATE OF NEW YORK ) 
COUNTY OF NEW YORK) SS . : 


AFFIDAVIT 


73 CR 460 


ij JOHN C^PRA, being duly sworn, deposes and says: 

i ■ ' ■ ♦ 

1 1. That I am the defendant in the above entitled action. 

2. That I have fully discussed this matter with my •' 
attorney and have been informed that my voice has been inter- 
cepted and divulged on tape recordings within the possession of 

' the Government as a result of electronic surveillant^ ^of the 
Diane's Bar, Ray's Stationery, Steve's Air Conditioning, 1023 

I . , o 

I Kavemeyer Avenue and Whitestone, Queens. (All referred to in 

I the attached papers and memoranda herein, revealing my< interest 

I in Diane's Bar and Steve's Air Conditioning. I further allege 
[ ' 

that I was present at 1023 Havemeyer Avenue and the apartment in 

Whitestone, Queens during most of the "bugging" .period My 

!| 

participation at the .aforementioned four establishments occurred 
during the pertinent periods of electronic surveillanc^ 

3, That I had no actual knowledge of, nor did I consent- 
to any of the aforementioned interceptions of my voice; that I 
did not receive proper notice pursuant to the relevant Federal 
and State statutes, of the electronic surveillance and overhearing 
of my voice; that 1 have been informed by my attorney that his 


, < • . J •• ** « 1 " • 

• ' • ♦ •• • *w . W- 

■ . •; • • ‘ '/ J- t'v'* 1 

W'/t- ■■- "■ V' 

: investigation has shown that my voice was picked up, overheard and 


rant\^d at a time when I was ndtsJtplking to 'a named party on an ’ = 

...V • •• • 

eavesdropping warrant t-. when the Court ordered that only con- 

■ ic:.' . ■ . ■ • 

versations of • Joseph Della Valle with others should be recorded] 

j'. • - v-v. .r^ 

My. attorney has informed me that it is 'his belief that'as a result 

' "* - i '■ ’•* •• 

of that eavesdropping, the Government discovered' my identity and 
!' ' • .V’ •?• y-'-;.. v:x'\ ■■■...vi-,. . . ' 

to this , prosecution, ^e- has' also indicated I 

that. this is probably the first time my voice was intercepted. 

I have no knowledge or recollection of ever having spolcen to ' 

Jpseph Della 'Valle' on the telepho,pD. \ 

.4. My attorney advises me that 'my First, 'Fourth j Fifth^ ' 

Sixth and Ninth Amendment rights pursuant to the' Constitution of ! 

the United States have been' violated and that I have a right to * 


*; / ’ • • 


move tp suppress all .of the evidence, both tangible and intangible 
that has been seized as the result of those violations" '' ' ' 

5. I place this affidavit before the Court .on'b'ehalf .of 
my application to controvert and/or suppress all of” the •evidence " 

• '-.I ' ‘ ^ I'V'j • • ’• '•K i - • •• 

seized as a result of the violations of my constitutional' rights 
as heretofore stated. 


Sworn to before me this| 

4th day of September, 19^3 

^ ' n ^ 







", •. v'' . '..VV'., 

• ■ "•'■•> 'Vf' ‘.j; >• ^ 








' )K.pl -iA 


/ Out 
I In 
I Out 
il 

y Out 
I] In 
y Out 
In 

t Oiit 
In 
3 Out 
i In 


llrllo (fcr nifc) '’ CT'" ^ ^ 

Tira-c^ 

* Ihis li Stevie , •'i I y /' I 

hallo , ’"^r • 

Jjgllo Jo hn . I i 

Tech ^ * " '"'i— — — 

How you fool? , •> 

£o « so 
Kuii? 

1 Juct cot in 

S’<a -’•-^ e™'* «icht you ai j.t 

doun ot ell • 

Ko^ ^ fiounci Good when I loft you 

‘onlEht or »hat ' 

fSoo^“ <fSi?L' *° l.or,e 

•■/“Ilf you loiovir ,j.n 

lie ijsnts to see 'nio?^'t^^ U '-it £ ‘ * r^ ^ ;'* * i'»i* y ^ =* '->S V>.v<. ■ir'oj f 

tor-.orrew, though * '•^ZSLJ 

Alright^^^^®'^ I definitely will*^ ^ 

I/O qusetion • 

Alright 

1*0 vjhat J;ou say 

g I, you 3cnov7, let me see, JSJKXtHJ oli-ight ’' 
loU. call you 

nif'Iit good - ; 

Ali'ight? ’ \' ■ 

Alright, Pal , i 

nyu j 

So lone • ! 


December 16, 1971 
Reel 3A In 


In l-ialo 


fi In 

I Out 

' In 

I Out 

i i« 

H Out 
jj In 

S Out 

I^’ 

Out 
i In 


I’J^r? Hours Incoalnc <\nll 
Out Halo for (Stove) 


Hondo 

Hullo is Loo thoro? ' 

h'a o ho a left 

(Vhen is ho cominc bade, whose this J-Jimav? 

I/O, vno inaucltiblo Tv;,.! , l.,o 
■•Ho gray haired 

I'aah 

Alright J^crcs what you do 

Say ‘ ■ ^ o‘clocJc 


.i jrr.4 

i. Out Uou \mlt, hold on, I»n wi';h cteve ntsw* ho’ 

I Tn o;c-Io';H in the store ’ 

y Sf rt”*’ ° In tile store? 

c Out Over .yotir place 

l! 11^ t yeah 


ho.lti o>* 


c Chit Over .yotir place 

I In Ho.7ht 

{ Out o;:ay good 

I In O'lry 


bi-ttiiui't,- .lis u 
Oli.iy 9 

i'i-j c.’iiv:- h»r Oiil'.l.. •.'<> Jscvft to v:o.‘vc fnN*r'cJv u 

coll you 


call to c.22-90 


Ln r.t.cvc 


t Loo/Moim/Jbo 


licllo 

Hollo, Com you itlvo li'.o Jo;ainy Hoo.'.e", oi* Leo nezit uoo 

l-i'-Vir.,', — ' I,,,. 

jotejj/ HooJrr? 

Oi' 1,00 ^ clinic!;* one . • 

i'onlu you I’oltl onV 

‘./ili • ' . 

Oi:ay 

Ifallo 

II0I2.0 ^ .loo or John/- c'slfi5«ult lo (ilrcavM pouudn 11 

j>.oh V fci „ ,.i . ii n ,,. n..****^ 

Baaiioio 

fcVio rc'M't of Wip cionvorsa tlon rrevicuoly fci’OTiroriboi 


In Kcah«lo Out f ci:r':.y 

iii Jiollo ' 

fjufc la i’i'adclic th.c.ro? 

In ;>'o, ho's :c.ofc 3-orfi 
O’at Cli thotilc you. 
to .-.bone tbir. aaociklu'j? 

Cat 


Out Yroh hov; axz yo* 


In 

1 ‘hY 

Out 

ik> 0 A 

lu 

Hive 

r,:i: 

Vbt!i 

Out 


Xa 

’• 

1.* *’ * t. 

Oat 

Tv* » - 


In Hcbo.'.y, I KoVai?;,' 

Out iio lM.;n n.tovr:!i toclay? 

3 a" j.'o hoM'i't Vioon nrour.'!,* k oi’ y Civiys 
Out .^KMvr. o.t, -.‘o .v<r. • ... -I'-wV 
In X Invcn't tlio i-lrl^^Vito.'.t iccen 


Ma{:hino wo- cut off at tbla 






- ■’ *'1/ 






1 

lX?o ruber 23, 

AW 

1771 IP.IO hum-! 

S Plant 

30A 

In FocjirJf; 

i: Out 

P.'llo 


;• In 

!.'>.■* 1(1 


1; hut 

.ih 


^ In 

.’.''.ianri 

5 

f O-.'t 

Yeah 


(i i:: 

'.•'nuts 

up? Anythiun? 


i/ii i.L* 

UUt 




> ' V''’ 


K Out 
3 !>■> 
e Ot»t 
5 III 

II Out 


/lo not: jVo' 

Jo I nijybcrty anytl.in.r? Vou, ir.y ro'c f.“prc?roj\t'*:-;or 

toon riooiJloV • 

yeah 

You want Wfj to picl: rp, up there- {V> what? 

lean 

Yoi:*ro gonun stoy n while 
■fcah 

Alright BuJy thats vihat I './antcLl to Jaovr 

Dlfay 

Qkay 


Doconhos- 24, 1971 161^ llourc Out to 201..Cf.{;-35i;r> 

rinr.t SpA In To;tr.y Otit Aneelx- **Fntco” 

^at Oubrator for adci6tional 20 esnts 


i ! Out 
; In 
i Out 
I Xn 
Out 
!ln 
I Out 

ii J:?.. 

H 

fe In 


I Out 
1 In 
! 0 ut 
In 
I Out 
I In- 
cut 
In 
I Out 
i In 


I Cut 
I In 
i Out 

I In 
iOut 
jin 
i Out- 


a In 

6 t;Ut 

» 


i*rpp tJ'.p tlino, I'll put in a q:-:^»*t3r t-ntl a nj-clcol 

i«0L(1.0 

Kollo 

Hollo 

Kcillo Fatso? 

IVih 

Fou'ro torririo boy 

j. ucuctci luj :inr:!%'*r.i)>nf* 

yol ’=“■ I ' 

Coot! 

Kocfiuco if you do, Itlll he :ln core trtvi:1)li' 

uOt-O 

Cone on, you want to call x\p that I'J.d nov/’ 
vjno 

Frltzio 

Ho ain't get it 

^ there h'fnro 

.TnauSihlo- rosicho'Jy 

Wliy don' t you atop', you In.iow I vac fiv-; ;;ose«l to ro t’H:-' 
lest niisnt. I cal.Msct lii-a up auci told »;>:n i vv.e hu'?''-. v»i 

^hir 2onrjo‘r:3ho'’tii5.£'’ 
vhjnh I'r: j-ushlns crouna v/lr.h hin, no;: 
v-Zhy? I KOfln what day is it? 

Vilir^ t? 

j :«Q today, t told him la? 

I noan v.-r.at day ia it? 

V«iat,do’yon moan? 

holiday *• 


A ••Mwy 44V*; •: 

to ;f 0 U, I! 11 call lila 
Hun.? uu 

iiey?? Ihuig Up 


dou't ^ 

t r:c v.r'.ird 

•cot' 

that hcy. 


do riv. 

da do 

..‘fchire .•.*i*:t 

got it. 

::o»4i i:i.vr 





er 


I 

I. ^ ‘l!*-- 

. il 


^ ...J 





A^7 





in J*.v'ln.»oi: ' ?>.:L 

.'.v .. 

«• 

* 





< 

* . *• 

% « •«• t* 

2;0''.10 



» 

- !> 

hvvt:. ^vw’w. :?•:••? 

• 

-■f 

* '*•**• 

»/■• •!•/ rJ;.v? 



1 

1 


•.V '.he?'.}? 



• 

•. % 

••* ** 

•t'-'.'-j jiirt a i-.i:/‘.'Lo 



*■ 


il'*' •! '•’•■> 


■% 



;i'.;i.!.o hac.-.t.',, 1:.0'.; vrv. c-'j 

In;;? 


(h;t 

VIo-.' you ic.a.'i? 


\ 

in 


1 


! 

iAlt 

• «w» • « 

1 


( 

1 

In 

la you Iiavo tho ctufr yoUV, 

do :/*cu hovo tha 

rtT i*r? 

1 

t 

Out 

xr-cli 




! Xn iii-.!\? 

Out LJ'tl'on vr^t I'.ajrpr.Viod, I for yonr r-honi? eall v.-»- 

coyc - - . 

In Inr.r<15,hla - no u:jrk to bo cor.o. I Toru.Tcc nalln; ’fov 
uut 1.0 r?r;>it ' 

In i.'o an 1 sounri caii you 

Out '.••;V5 fc? 

-tn lou c.':;.-.!*':;: Oo*.;n t'V.;c»i'ro*.;? 

Out V.o arc 

In l<u.‘3 nl'.Ul! > Cailra I'OAi T ^ - 


I.'o an 1 counri caii you 

I «>• i*« 

lou c.':;.'.!*':;: Oo*.;n t'V.;oi'ro*.;? 

;:o arc 

oS’-S i thonbt you cwarT 


. to, ao vhon t:o i Voo ;Jon »vvr ;:ur, 

terrov in tho aftoir.oon onrl coo v.-hnt 

In Airrlgijt: about 3 
Out Ycoh . 

.Xn OKny bur.ay,, eo long 
Out Kyo 


l^r, " *'*' 1 ri^H 

Pr:e>> j-acc j 
Incor'.in,” ca.i 1 


Coc^ AMf i/a/At 


i.oii s'.y roEt wnuy 

I.i'I yov tro -ooe a, '..'.bat hi.-^ na 

X'oahy yoEtorSay 

Jp c:ic5J’t );.avo no Cbristaf;:? li 




^ ^.l w t.v. . — CVit' 

C'J.t .•:Cll.'> 

cilh ilo'do'tif'AM. U i,i 

Xn iJoh s'.y roEt ’c.unuy . , ^ 

0'.;t I.i'I yov tro .ooe a, v,'.bat hi.-^ nn.vo? O-.'- trlc^A 
In /oahy yoEtore.ay ij*-.c..vT 

);avo no CbrlEtaf;:? nreEfi-ri? 

In i<ah 

Out PX.'Xn't^you i-.ay ho had a procont for \ir7 Didn't you tell 

In 7 ro3,(\ that to you? 

Out 

In 'j'r.o ov'o that I f'aliror.id t.-.fv ot' or ' 

Out X^cah you i.uov/, to thu old i:J:y, k:';a^t"vou to"! 

St X'.-^,yoo ■■ 

In XerSn Uxt 1 ccrita (:o back t'-.cro 

S X*n\3v?S-S“Lll oirir:.t? 

Ou.t -Klrrluht I'd.! be uy i-sro 
Jn ;!Tv:i;'ht 
O-.t 0!.,;y 

Jn 1>71 r.Gk foi- yo'.: ovW tliorc' 

Ou.r. yoRlr' 

Mr# 0’ y 

Otio ly/fi ' Tm #•/% 


v#«.%r vw,;iu A 1 • »•; 4 i. vf.tj'iiL*. «.':0 OT: Oi* 

x'cah J.OU iiuov/j to thy old nny$ I'.tf.ri't vou to”'f 
vb, yeah, yaoh, yca.b, yeeh, y.a.yoo ■■"“ 

Voah Intfc I ccrita (:o tack t'-.cro 

'•? feo hnpprncj olrlr’-^ 

AXi-l^sat I'll be ui) hsro 
i!Tv:i;;nt 


yoRir' 


''.V 

i’yo", tyci . ' In fo Inncj 


..■..r:;., . : , ,^T' ,y, 


■ • V/IlUJ TAP 49 
#’ 

; AuGu:iT 29, 1972 


CASS 14 / 72 


1000 hour 3 


IKCOMIhT. CALL 


Inside Joe Cemie Outside Elliot WALES 


. Hello 

' Hello Joe, Elliot V/ales* 

Yeah 

•* , 

*; Had no decisions yet, so don't worry 

j Oh boy. What a system, (inaudible) 

• • 

; Yeah V/ell its quite the time now you know. 

Yeah, •’ 

■; Its about the tiroe now, about six weeks. 

Must be vacations , ” ‘ 

»* * ' ' 

. Yeah — \/e'll keep our fingers crossed. Yeah, when am I gonna 

see you ? . • ’ \ 

,*•»*, • 

*. I don't know. 1 got a little hope for you this v/eekend, 

? * . V ' * 

M . ‘V •• 

Ok, good , - •*. • , I V , .* .» ». • r. - ■* ^ ‘ 

Trying real hard, in fact, I ira.s hoping this was it, I vras 

■•hoping that this call was it.’ 

*» * ^ • 

'■ Oh really ? lets hope'' the next call is it. 

i;' A» right pal- take care- 


.. Bim OP COirVERSATION 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
X 

UNITED STATES OF AMERICA, 

-against- AFFIDAVIT 

JOHN CAPRA, STEVEN DELLA CAVA, and 73 CR, 460 

LEOLUCA GUARINO, 

Dafandants. 

STATE OF NEW YORK ) 

comn:Y of new york) ss, t 

PATRICK GUARINO, being duly sworn, deposes and says: 

1, That he presents this affidavit to the Court on behalf 
of the defendants CAPRA, GUARINO and DELLA CAVA with regard to 
the "odnlmlasatlon hearing" heretofore held, 

2, That the Government has presented exhibits " " 

and " " with regard to all calls that were captured in full as 
to (a) "Beans"? and (b) "others". 

3, That pursuant to the Court's suggestion, counsel has 
undertaken to verify the presentation of the Government with regard 
to the above named exhibits. 

4, Counsel finds that his effort has disclosed great dis- 
erepaneies as to the accuracy of the Government's exhibits - ap- 
parently one of the problems is the fact that there are overlapping 
boxes, for example, a 30 second call could be put in the "0-30" 
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b03c or the ”30-60“ box; similarly, vlth regard to a minute 
call, a two minute call and a three minute call,, The various 
officers may have Indicated In their scratch notes where they 
were putting In the “concurrent" calls - we have no idea how 
this was made up. It Is apparent that the Government's time 
sheet has less value - If any. 

Even disregarding the above mentioned, the defendants con- 
test the accuracy of the Government's exhibits based upon their 
sampling - l.e. taking Reel S, 

I. "OTHERS" - EXHIBIT " " 


REEL 5 



Government's Figures 

Defendants ' 

Figures 



Complete 

Xncomple 

0-30 

4 

3 

0 

30-60 

3 

3 

0 

1-2 minutes 

3 

2 

0 

2-3 mhutes 

3 

3 

0 

3 minutes & over 

0 

2 

0 


-2- 
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II* «»BEANS" - EKHIBIT » ” 

REEL 5 

Government * 8 Flp.uree 


0- 30 4 

30-60 3 

1- 2 minutes 3 

2- 3 minutes 3 

3 minutes & over 0 


III, BEANS - ^“Incomplete Calls 

REEL 6 

4 

8 

2 

1 

1 

REEL 7 

4 

5 

I 

V 

I 
1 

REEL 8 
0 
0 
0 
0 


0- 30 

i 30-60 

r 

1- 2 minutes 

2- 3 minutes 

3 minutes & over 

0- 30 
30-60 

1- 2 minutes 

2- 3 minuteri 

3 minutes & over 

0- 30 
30-60 

1- 2 minutes 

2- 3 minutes 


Defendants * 
Complete 

3 

3 

2 

3 

2 

1 

8 

1 * + 2 
0 

1 * 1 

1 

I ■ 

1 * + 

I* + 4 
2 + 1 * 

1 


Figure 8 

Xncompl 

0 

0 

0 

0 

0 


0 

0 

0 

0 


3 nLliiu£60 & 


Defendants 

Government 


Defendants 

Government 


Defendants 

Government 


Defendants 

Government 


Defendants 

Government 


Defendants 

Government 


Defendants 

Government 


Defendants 

Government 
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REEL 8 


over 

0^30 

0 

REEL 9 

30-60 

1-2 rain. 

0 

2-3 min. 

3 min. & ove: 

1* + 4 

7 

4 

1 

2 

10 

6 

2 

2 

2 


REEL 10 




5 

2 

4 

0 

C 

8 

4 

7 

0 

0 


REEL 11 




3 

5 

5 

1 

0 

6 

12 

3 

2 

0 


REEL 12 




5 

5 

6 

0 

1 

11 

5 

3 

1 

0 


REEL 13 




1*4-10 

9 

6 

5 

0 

6 

6 

3 

6 

1 


REEL 14 




3 

X 

6 

1 

1 

7 

1 

9 

0 

1 


REEL 15 




5 

4 

7 

3 

3 

6 

10 

9 

1 

3 


REEL 16 




1 

3 

3 

1 

1 

I 

0 

1 

1 

3 


- 4 - 


o o 
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5. A peruaal of the above showa such a great disparity 
as to cast-4doubt upon the accuracy of the Governments’ figures. 

6. It ie further contended that with ao many people working 
on the tape recordings j together with the failure of the produc* 
tton of the statistical compilation, the result Is an exhibit 
which should have no deep meaning to this Court, 

7. It Is further contended that the Government’s exhibits 
contain only the ‘•completed** calls, 

8. Defendants contend that a statistical analysis of the 
'’completed” calls would be Insufficient as IncompXeted calls are 
not necessarily minimized telephone calls, 

9 . This affidavit is submitted to the Court so that It 

may properly appraise and review the Government’s exhibit in the 1 

( 

light of the defendants' allegations that it is inaccurate and ' 

> 

li 

incomplete, |i 

i; 

10, The facts set forth In this affidavit are based on my 
listening to tape recordings of Diane’s Bar reflecting electronic ! 
surveillance of telephone number 722-9595 between the 20th day 

of Decertfoer 1971 and February 3, 1972, 

11. All of the recorded and logged telephone conversations 
to and from Steven Della Cava were monitored by me and all of 
these conversations were specifically examined with respect to 
the length of the conversatltn, and the person to whom Della Cava 
was speaking. Particular attention was given to the minimization, 
if any, of all conversations of Steven Della Cava during the 
aforesaid period of time. 

• 5 — 
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12. Attached hereto is a complete list of all Della Cava 
conversations monitored as indicated above listed on a day by day 
basis with the time of the call corresponding to that which is 
set forth in the logs submitted by the Government, together with 
the designation by the officer of the call as non-pertinent by an 


'UP". , • 

13. An analysis of Exhibit ”A^ was made by your deponent 
which sets forth statistics relevant to the lack of rainimiaation 
standards practiced by the monitoring officer. 


DECEMBER 20, 1971 - JACTJARY 6. 1972 

14, A total of forty-six (46) telephone calls were made and 
received by Steven Della Cava, (All of these calls are included 
in Exhibit "A” attached hereto). Thirty-two (32) of these calls 
were designated In the logs as not pertinent ("MP") by Detective 
Eaton. Of the total, four (4) non-pertinent calls were with his 
son} two (2) non-pertinent calls were with his wife; twelve (12) 
non-pertinent calls were with his girlfriend; one (1) non-pertinent 
call was with his daughter; and one (1) non-pertinent call was 
with his lawyer. Twenty (20) calls of the forty-six (46) were of 
the aforesaid variety. 

15, Thirteen (13) of the twenty (20) calls exceeded one and 
one-baX£ (1-1/2) minutes. One (1) of the thirteen (13) calls 
with his attorney exceeded three (3) minutes, 

16, The monitoring officers recorded and logged in their 
entirety all forty-six (46) calls which number includes tha 
thirty-two (32) non-pertlncnt calls made by and to Steven 


A-75 

Della Cava with the exception of the following: 

(a) December 22, 1971, a non-pertinent call to 
attorney monitored and recorded for three (3) minutes seven (7) 
seconds before machine turned off. 

(b) December 24, 1971, non-pertinent conversation 
with a 4 or 5 year old child loonltored and recorded for one minute 
and six seconds before machine turned off* 

(c) December 28, two (2) non-pertinent conversations 
with Della Cava's girlfriend Jean monitored and recorded for one (1) 
minute and one (1) second and two (2) minutes respectively before 
machine turned off. 

(d) December 30, one (1) non-pertinent conversation 

with Della Cava's girlfriend monitored and recorded for forty 
(40) seconds before machine turned off, I 

f 

JANUARY 6. 1972 - FEBRUARY 3, 1972 | 

17. A total of 144 calls were made and received by Steven | 

Della Cava. 

18 . Ona hundred and eight of the calls were designated in 
the logs as not pertinent (NP) by Detective Eaton. 

19 . Eleven (11) non-pertinent calls were with his son; 
seventeen (17) non-pertinent calls wera with his wife; thirty-one 
(31) non-pertinent cells were with his girlfriend; one (1) non- 
pertinent call was with his mother* A total of sixty (60) non- 
pertinent calls relative to Della Cave's paraont/l life and family. 


7 


A-76 


20, Thirty-six (36) of the sixty (60) poroonal-famlly type 
calls exceeded one (I) minute and a half. 

THE MONITORING OFFICERS RECOrOED AND 
IXJGGED ALL ONE HUNDRED AND FORTY FOUR 
GALLS, WHICH NUMBER INCLUDED ONE HUNDRED 
AND EIGHT NON-PERTINENT. CALLS WITH THE 
EXCEPTION OF THE FOLLOWING: 

A 

(a) January 10, 1972, two (2) non-pertinent calls 

I 

to his girlfriend turned off after one (1) minute and fifteen 
(15) seconds respectively. 

(b) January 13, 1972, a non-pertinent call to a 
female turned off after twenty-eight (28) seconds. 

(c) January 24 and 27, 1372 - Calls to girlfriend 
turned off after six (6) minutes and twenty-seven (27) seconds 
respectively. 

21, Annexed hereto as Exhibit "A" is the defendants' con- 
tention of lack of minlmlEstion with regard to the reels of 
Diane's Bar I and II not played for the Court during the mini- 
mieatlon hearing. It becomes apparent that improper and non- 
alnimlzatlon(so as to violate the statute and the Fourth Amendment) 
activities occurred. 

Sworn to before me this 

9th day of October, 1973 PATEIICK GUARINO 
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Date 

12/22/71 


12/23/71 

VlllkllX 

12/28/71 

11 / 19/11 


1/4/72 

1/5/72 

1/6/72 


1/7/72 

1/9/72 

X/11/72 


Time In Los 

E3CHIBIT “A" 

Participants 

Conversation Between 

Length of 
Conversa- 
t ion Non 

Pertinei 

or 

-Pertini 

Reel 6A 

In 

Out 



2112 

Male 

Female 1 min. 17 sec. 

Cut 

2145 

Beans ie 

Female 
for Michael 
Santangelo 

53 Sec. 

NP 

2150 

Beansie 

Michael Santangelo 

3 min. 7 sec. 

A/C NP 

0035 

Beansie 

Female 

3 min. 

NP 

1908 

Beansie 

Female 

1 min. 6 sec. 

NP 

2025 

Male 

Shrimpy 

2 min. 33 sec. 

NP 

1720 

Sleepy 

Artie 

1.50 sec. 

NP 

1840 

Phil 

Bill 

1,52 sec. 

NP Cut 

1420 

Frank 

Wife 

1 min. 

NP 

1430 

Hondo 

Female 

45 sec. 

Hang uf 

1824 

Male 

(Beans) 

Male 

(Carmine) 

55 sec. 

NP 

1825 

Stevie 

Wife 

1,5 sec. 

NP Hang 

1932 

Freddie 

Male 

2.25 sec. 

NP Cut i 

1940 

Steve 

Gene 

2,40 sec. 

NP 1 

1955 

Steve 

Male 

2.25 sec. 

NP i' 

2000 

Joey 

Female 

2 min. 

NP 

2300 

Steve 

Female 

7,55 sec. 

NP 

1718 

Freddie 

Natalie 

1.55 Sec. 

Min 

1510 

Freddie 

Natalie 

2.40 sec. 

NP NFM 

1710 

Male/Fre 

ddie/Male 

2.22 s ec . 

NP NFM| 

1435 

Male 

Female 

1.45 sec. 

NFM i 

1509 

Hale 

Schacter 

3.35 sec. 

NP NFMl 

1510 

Freddie 

Joe 

3.15 sec. 

NP 1 

1522 

Freddie 

Joe 

1.15 sec. 

NP 1 

1744 

Beans 

Jean 

2.10 sec. 

NFM 1 

1840 

Male (Beans) Female (Jean) 

1.25 sec. 

NM 

1844 or 1854 

Male 

Female 

2.10 sec. 

NM 

2120 

Della Cava Child/Jean 
(Beans) 

1,5 sec. 

In logs 

1207 

Beans 

Angelo 

33 sec. 

EP 

1440 

Sam 

Schacter 

2.50 sec. 

NP 

2134 

Beans 

Female/Jean 

3.30 sec. 

NP 

2143 

Pete 

John 

1.30 sec. 

NP 

1355 

Beans 

Jean 

2.12 sec. 

NP 

1424 

Male 

Female 

2,30 sec. 

NP 

1321 

Male 

Angelo 

1.57 sec. 

NP 

1410 

Male 

Female 

1.20 sec. 

NP 

1414 

Male 

Female 

1.24 sec. 

NP 

1531 

Joe Bones 

Fran 

2.10 sec. 

NP 

1537 

Between 

1600-1605 

Mala 

Jimmy 

Joan 

4.08 sec. 

6.39 sec. 

NP 
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EXHIBIT "A” 

2. 






Length of 

Pertine 



Participants 

Converse- 

or 

Date 

Time In Lok 

Conversation Between 

tion Non -Pert In 


Reel 6A 

In 

Out 



1/11/72 

1833 

Beans 

Jean 

1,05 sec. 

NP 


1831 

Freddie 

Male 

2.30 see. 

NP 


1855 

Marilyn 

Male 

1.35 sec. 

NP 


1703 

Female 

Female 

1.10 sec. 

NP 


1937 

Dom 

Female 

.58 sec. 

NP 

1/12/72 

1532 

Male 

Dennis 

.58 sec. 

NP 


1554 

Male 

Female 

1.21 see. 

NP 


1615 

Freddie 

Sam 

.51 sec. 

• 


1806 

Freddie 

Fecoale 

2.01 sec. 

NP 


1807 

Beans 

Jean 

.45 sec. 

NP 


1834 

Beans 

Daughter /Wife 

1,30 sec. 

NP 


1838 

Beans 

Male 

.45 sec. 

NP 


1905 

Dom 

Wife 

2,24 sec. 

NP 


1910 

Beans 

Male 

1.09 sec. 



1915 

Beans 

Carmine 

1.05 sec. 

NP 


1928 

Female 

Female 

.41 sec. 

NP 

1/13/72 

1435 

Fred 

Pete 

.42 sec. 

NP 


1440 

Fred 

Angelo 

1.20 sec. 



1550 

Josie 

Petey 

1.05 sec. 

NP 


1722 

Male 

Female 

1.36 sec. 

NP 


1738 

Male 

Female 

2.32 sec. 

NP 


1835 

Beans 

Male 

1.40 sec. 

NP 


1851 

Beans 

Margaret /Wife 

.44 sec. 

NP 


1937 

Beans 

Male 

,53 sec. 

NP 


1943 

Dom 

Female 

,52 sec. 

NP 


2013 

Jimmy 

Female 

,45 sec. 

NP 


2135 

Beans 

Jean 

2.58 sec. 

NP 


2147 

Beans 

Male 

1.15 sec. 

NP 

\l\hni 

1633 

Sam 

Female 

3.40 sec. 

NP M/0 


1754 

Male 

Male 

1,05 sec. 

NP 


1812 

Female 

Female 

.52 sec. 

NP 


1829 

Beans 

Female 

1,07 sec. 

NP 


1842 

Beans 

FemaloA'^lfe 

1.15 sec. 

NP 


1903 

Dom 

Male 

1.S2 sec. 

NP 


1908 

Dom 

Male 

,40 sec. 

«P 


1910 

Beans 

Son 

.30 sec. 

NP 


1931 

Beans 

Female 

.60 sec. 

NP 



Beans 

Shad 

.40 sec. 

NP 


Date 

Time in Log 
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EXHIBIT "A" 

Participants 

Conversation Between 

Length of 
Conversa- 
tion 

3. 

Pertinent or 
Non- 

Pertinent 


Reel 6A 

In 

Out 



1/15/72 

1225 

Male 

Male 

1.15 sec. 

NP 


1605 

Jim 

Female 

1.50 sec. 

NP 


1630 

Hale 

Alex . 

5.37 see. 


1/16/72 

1621 

Beans 

Female 

.30 sec. 

m 


1650 

Beans 

Wife 

.38 sec. 

NP 


1927 

Jimmy 

Male 

2.49 sec. 

NP 


1957 

Beans 

Girlfriend 

1,50 aec. 

NP 

Machine 

accidentally left on two 

(2) hours - 1445 

i-1650 All NP 


1/17/72 

1318 

Male 

Carmine 

,50 sec. 

NP 


1325 

Sara 

Charlie/Freddie 1,55 sec. 

- 


1341 

Sara 

Nat'l. Airlines 

7,55 sec. 

- 


1406 

Sam 

Mr. Spring 

3.57 sec. 

- 


1450 

Sam 

A1 Schecter 

3.08 sec. 

- 


1741 

Male 

Female 

1.10 sec. 

NP 


1833 

Jimmy 

Patsy 

1.05 sec. 

NP 


1839 

Beans 

Carmine & Wife 

1.10 sec. 

mm 


1914 

Sara 

Female 

1.10 sec. 

NP 


1954 

Male 

Female 

1,20 sec. 

NP 

1/18/72 

1718 

Male 

Male/Mr. Murphy 1,25 sec. 

- 



(Sara) 





1830 

Beans 

Wife 

1.11 sec. 

NP 


1900 

Freddie 

John 

1.55 sec. 

NP 


1949 

Carmine 

Alice 

1.35 sec. 

m 


2000 

Male 

Male 

1.01 sec. 

NP 


2037 

Sam 

Female 

1.10 sec. 

m 


2330 

Shadow 

Beans 

1,05 sec. 


1/19/72 

1428 

Sara 

Freddie 

1,45 sec. 



1505 

Sara 

Female 

.25 sec. 



1530 

Sam 

Schacter 

2.05 sec. 



1612 

Female 

Female 

.25 sec. 

NP 


1655 

Sam 

Female 

1.45 sec. 

m 


1754 

Beans 

Male 

,27 sec. 

NP 


1813 

Beans 

Jean 

.40 sec. 

NP 


1830 

Sam 

Joe 

1.25 sec. 

NP 


1837 

Beans 

Son & Wife 

1,31 sec. 

NP 


1900 

Sam 

Hotel 

1.15 sec. 

m 


1911 Josie/Beans 

Tom Lane 

•59 sec. 

NP 

* 

2040 

Beans 

Male 

.27 sec. 

NP 


% 
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Date 

Tima in Lok 

EXHIBIT '*A*» 

Participanta 
Conversation Between 

Length of 
Conversa- 
tion 

4. 

Pertinent o 
Non- 

Pertinent 


Reel 6A 

la 

Out 



1/20/72 

1511 

Freddie 

A1 

3.20 sec. 



1525 

Freddie 

Bondsman 

2.57 sec. 



1735 

Freddie 

Glno & AI 

3.20 sec. 

NP 




Newman 




1820 

Freddie 

Male 

,44 sec. 

NP 


1825 

Beans 

Female 

.57 sec. 

NP 


1827 

Freddie 

Sam* 8 Wife 

4.31 sec. 

NP 


1857 

Beans 

Male (Carmine, 





Son 6c Wife) 

1.47 sec. 

NP 


1902 

Frank 

Male 

2*15 sec. 

NP 


1925 

Female 

Male 

,44 sec. 

NP 


1945 

tJoo Z • 

Carmine 

1,46 sec. 

NP 


2059 

Male 

Female 

1,07 sec. 

NP 


2200 

Beans 

Jean 

1.57 sec. 

in? 

1/21/72 

1705 

Sammy 

Locksmith 

1,41 sec. 

M/O 


1940 

Shorty 

Male 

1.27 sec. 

.. 


2153 

Beans 

Jean 

2 min. 


1/22 //2 

1700 

Freddie 

Male 

1.30 sec. 

m 


1750 

Beans 

Jean 

.53 sec. 

IP 


1810 

Beans 

Female (V7ife) 

2,02 sec. 

ITP 


2022 

Beans 

Jean 

.58 sec. 

«. 


2115 

Beans 

Male 

1,40 sec. 

NP 


2130 

Beans 

Female (Jean)2«05 sec. 

NP 


2340 

Beans 

Girlfriend 

2.10 sec. 

NP 

Xllkhl 

1437 

Sam 

Joe 

1,07 sec. 

NP 


1645 

Male 

Female 

2.52 sec. 

NP M/0 


1801 

Beans 

Female(WlfQ) 2.27 sec. 

NP 


1833 

Male 

Tommy 

2.09 sec. 

NP 


1905 

Hale 

Female 

2 min. 

NP M/0 

1/25/72 

1507 

Sam 

Schacter 

8.26 sec. 



1603 

Sam 

Murray 

4.05 sec. 

m 


1820 

Shorty 

Son 

1*21 see. 

NP 


1830 

Beans 

Jean 

•50 sec. 

NP 

Between 

1835 & 1852 

Beans 

Wife 

1.43 sec. 

Not logged 


1912 

Shorty 

Female 

2.26 see. 



2000 

Dominick 

Female 

1.30 sec. 



2005 

Male 

Male 

.50 sec. 

NP 

l/Zhfll 

1608 

Shorty 

Ralph 

.54 sec. 

NP 


1711 

Sam 

Female 

2.07 sec. 

NP 


1813 

Beans 

Jean 

1,28 sec. 

NP 


i 
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EXHIBIT 


5 



Participantf. 

Length of 

Date 

Tins in T.og 

Converaation Between 

Converaa- 


Reel 6 A 

In 

Our. 

tion 

ifiem 

1319 

Freddie 

Sister 

1.28 sec, 


1850 

Beans 

Female (Wife) 

1.15 sec, 


1950 

Beans 

Jean 

1.19 sec. 


2006 

Pom 

Female 

2,25 sec. 


2020 

Ralph 

Male 

2.50 sec. 


2120 

Male 

Female 

.53 sec, 


2125 

Beans 

Jean 

5.15 sec 

1/27/72 

1818 

Blackie 

Donnie 

8.30 sec, 


1830 

Beans 

Jean 

2.01 sec 


1840 

Beans 

Female (Daughter) 1.35 sec 


1846 

Beans 

Wife 

1.25 sec 


2023 

Dom 

Female 

7.49 sec 


2058 

Freddie 

Operator 

7 min. 


2145 

Pete 

Male 

1.29 sec 


2155 

Beans 

Jean 

2.34 sec 


2250 

Female 

Female 

1.27 sec 

m^fn 

NONE 




2/2/72 

1705 

Sam 

Girlfriend 

2.20 see 


2110 

Beans 

Jean 

3.07 sec 


2220 

Shorty 

Female 

1.23 sec 

2/3/72, 

1435 

Jimmy 

Wife 

1.25 sec 


1845 

Male 

Male 

1.07 sec 


1850 

Joey 

Beans Wife 

2.35 sec 


1855 

Fred 

Female 

1.04 sac 


1920 

Angelo 

Joe 

2.15 sec 


1927 

Male 

Male 

,55 sec 


2023 

Dom 

Brother 

2.50 sec 



Pertifient oil 
Non- I 
Pertinent I 


1 
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APPENDIX A and B 
STEVEN DELLA CAVA 


Peceiabey 20^ 1971 


Reel 5A 1437 

Beans -Helen 

.13 

NP 

ISOl 

Son 

.30 

NP 

1824 

Freddie 

.48 

NP 

2112 

Jean (Girlfriend). 

.38 

December 21, 1971 

1520 

Jean (Girlfriend) 

.06 

NP 

2027 

Unk 

.42 

NP 

2115 

Female 

2.17 

2210 

Unk Male 

1.34 

NP 

2230 

Hale 

2.41 

0021 

Jean (Girlfriend) 

4.37 

NP 

December 22 19 

1225 

Female 

1.26 

NP 

1210 

Leo 

3.00 

NP 

1816 

Unk Male 

.26 

Reel 6A 2145 

Female - Wife of Attorney .55 

M/0 

2150 

Attorney Santiago 

3.07 

December 23n__ 1971 

1820 

Male 

.55 

NP 

1830 

Male 

4.14 


1954 

Sam 

.30 

NP 

0030 

Mike 

,45 

Nr 

0035 

Female 

.55 

NP 

December 24, 1971 

1800 

Daughter-Wife 

1.28 

NP 

1801 

Tony 

!L • 3A 


1838 

Carmine (Son) 

.50 

Nr 

1908 

Child 

1,06 

Nr 

2200 

Picolo 

.27 

NP 


# 
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Dec ember 27 « 1971 


1815 

Male 

.30 


1920 

Wife 

.40 

NP 

Reel 7A 

December 23, lO”^! 



M/0 1835 

Jean (Girlfriend) 

1.01 

NP 

M/0 2100 

Jean (Girlfriend) 

2.00 

NP 

1855 

Carmine (Son) 

1.23 

NP 


December 29, 1971 


1829 

Wife 

1.05 

NP 

1850 

Male 

,40 


1825 

Son 

.45 

NP 

1940 

Jean (Girlfriend) 

2.35 


1955 

Male 

2.18 

NP 

2005 

Unk Fem, 

1.05 

NP 

2025 

Unk. Male 

.30 


2040 

Child 

.45 


2045 

Peter 

.05 


2230 

Unk. Male 

.55 


2300 

Female 

7„50 

NP 


4 


December 30, 1971 


1220 

1300 


Jean (Girlfriend) 
Pete 


.40 

Machine did not 
start - .30® 


January 6. 1972 


Reel 9 1744 Jean 2.10 

1840 Jean 1.25 

2120 Child & Jean 1.05 

- (JEAN AND GIRLFRIEND ARE THE SAME PERSON) 


NP 

NP 

NP 



1207 

Angela 

.33 

NP 

1821 

Male 


1823 

Petey 

.20 

NP 

1830 

Female 

1834 

Female (^-Jife) 

.45 

NP 

1840 

Carmine (Son) 

? 

NP 

1843 

Jack 


NP 

2134 

Jean Female 

3.23 


( I 


It. 
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?.' •■. . 

™Jii; Janiiar'y^S, 

.1972. 



i%¥4 

f'emala 

? 


1826 

Female 

? 


1912 .,.. 

Female 

? 


January 9. 

1972 



^355 

Jean 

? 


1523 

Jean 

4.10 


1*548 

Female (Wife) 

.55 


2022 

Female (Jean) 

1.48 


2105 

Female 

? 


2114 

Hale 

? 


January 10 

. 1972 



1800 

Carmine (Son) 



: .L.1815 

Jean 

.15 


1845 

Happy 

.30 

M/0 

1848 

Son 

1.00 


1925 

Male 

.35 

M/0 

1945 

Female 

.10 


' ' January 11 

. 1^72 



izeis 

Female (Mother) 

.18 


1825 

Carmine (Son) 

1.01 


1833 

Female (Jean) 

1.05 


1940 

Male 

.23 


January 12, 1972 


Reel IQA 1807 

Jean 

.45 

1824 

Male 

,20 

1834 

Wife 

1.30 

1838 

Hale 

.45 

1849 

Female 

.20 

1910 

Male 

1.07 

1912 

Male 

1.09 

1915 

Carmine (Son) 

1.05 

1944 

Female 

.08 

1951 

Male 

.28 

2027 

Male 

.07 

Reel llA January 

13, 1972 


M/0 1824 

Female 

.28 

1835 

Male 

1.40 

1937 

Male 

.53 

1944 

Male 

.45 

2135 

" 111. 

2.58 




Reel lU 
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IIA January 

13, 1972 



2145 

Male 

.27 


January 

14, 1972 



1829 

Female 

1.07 

N? 

1842 

Wife 

1.15 

NP 

1848 

Male 

.55 


1910 

Son 

.30 

NP 

1931 

Female 

.60 


1937 

Shorty 

.40 

NP 

1952 

Fetaale 

.14 

NP 

January 

15. 1972 



1228 

Male 

1.15 


12A January 

16. 1972 



CALLS RECORDED AUTOMATIC 



1. 

Female 

1.48 

NP 

2. 

Son 

1.14 

NP 

3. 

Son 

.15 

NP 

4. 

Female 

3.17 

NP 

1525 

Female 

.30 

NP 

1621 

Wife 

.30 

NP 

1650 

Wife 

.38 

NP 

2006 

Pete 

.18 

NP 

2055 

Male 

.14 

NP 

1957 

Girlfriend (Jean) 

1.50 

NP 

January 

if, 1972 



1802 

Jean 

.38 

NP 

1825 

Male 

.12 


1831 

Male 

.22 


1839 

Son 

1.10 

NP 

January 

18. 1972 



1812 

Male 

.37 


1830 

Wife 

1.10 

NP 

2330 

Shadow 

1.05 
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Reel I3A January 19 « 1972 


1927 

Male 

.36 

1754 

Male 

.27 

1813 

Jean 

.40 

1837 

Son & Wife 

1.31 

1854 

Male 

1.02 

1937 

John 

.36 

1911 

Tom 

.59 

2010 

Jean 

.10 

2040 

Male 

.27 

January 

20. 1972 



1856 

Male 

.34 

1857 

Son 

1.47 

190C 

Female 

.12 

2200 

Jean 

1,57 

2209 

Female 

.07 

2220 

Flnsky 

.28 


January 21. 1972 



1658 

Male 

.47 

2103 

Female 

.25 

2105 

Male 

.44 

2128 

Jack 

1.55 

2153 

Jean 

2.00 

2200 

George Firel 

f 

.07 

January 

22. 1972 


1750 

Female (Jean) 

.53 

1810 

Wife - Female 

2.02 


January 23, 1972 


2022 

Jean 

.58 

2115 

Hale 

1.40 

2130 

Female 

2.05 

2340 

Jean 

2.10 

January 

24. 1972 


1345 

Hale 

.18 

1748 

Jean 

.06 

1801 

Wife 

2.27 

1804 

Male 

.13 


V. 




Reel 14A 


tm 


\M^y 


Reel i (..% 


January 27, 1972 


Reel 15A .10I6 
2105 

WW 

1811 

1830 

2035 


Lea 

^(Gir 1 f r lend ) 

Wife 

John 

Eon 


January 29. 1972 


1.43 

.30 

.24 




■ 1.28 

NP 



1.15 

NP 


\J[ean 

1.19 

NP 

lOZ’. 

jJean^,,^ 

t * ' 

5.15 

NP 



. */{ J . 1 1 V. .. V ^4 1 ' / -• 



1830 

jean 

2.01 

NP 

UkQ 

JSy^ghter 

1.35 

NP 

tm 

JiCixuale/John 

1.37 


2205 

Jean 

.27 

. NP 

2301 

r .-^Vv >-> 1 p --y 3 , John" 

.26 



.45 

2.03 

.32 

3.43 


1810 

Female 

.40 

NP 

1840 

Female 

1.20 

NP 

1910 

Tommy 

1.20 


1925 

Female 

6.05 

NP 

1940 

Male 

.22 

NP 

2030 

Jean 

1.56 

NP 

2036 

Mike 

2.00 

NP 

2055 

John 

1.05 


2135 

Jean 

5.35 

NP 

2200 

Tommy 

.29 

NP 


1453 

Male 

.23 

NP 

1508 

Female 

.28 

NP 

1523 

Female 

2.26 

NP 

1715 

Wife 

1.05 

NP 

1730 

Female 

1.13 

NP 


1 

•**i 1, 
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January 31. 1972 


1812 

liale (John) 

.28 

1817 

John 

.48 

1825 

Wife 

1.35 

16A February 

1, 1972 


1810 

Jean 

1.30 

1847 

Jean 

.53 

1850 

Wife 

1.12 

2033 

Female 

.19 

2035 

Hale 

.44 

February 

2. 1972 


2105 

Jack 

1.03 

2110 

Jean 

3.07 

February 3, 1972 


2016 

Joey 

.55 

2105 

Leo 

2.00 

2049 

Female 




NP 







October 10, 1973 


Honorable Ilarvln E« Frankel 
United States District Court 
Southern District of Hew York 
United States Court House 
Foley Square 
New York, New York 


UNITED STATES OF AMERICA 
V. JOm^ CAPRA, et al. 

73 CR. 460 


Honorable Sir : 

On October 9, 1973, service of an "affidavit, ershibit, 
appendix and raetiiorandum"with regard to the 'mintnisation 
hearing* tyss made upon the Court and the Office of the 
United States Attorney. 

We wish to indicate that. Inadvertently, Para- 
graphs "13" and "14" of the Patrick Guarino affidavit 
referred to Exhibit "A", In place and in stead thereof, 
the reference should be to "appendix A and B" attached 
hereto. 


l{oi:si>i ’r 
‘lon’Er.u VT^uen 
i:ODE(U jjtvrEK 
fjrcr r* 

(•irnpHx •/•urj.'u 


lir*?ioxj» fc.’ V. 'Jiiivr 
UVHIH v>/y. aillXV.ICK 


Respectfully submitted, 

qVV- 

BARRY IVAN SLOTNICK 
On Behalf of All Defendants 

BIS • sb 

enci, 'V\' ^00-d'?. 

CC: p A -V-om 

Honorable Paul Curran " 

United States Att6ry'.dy''>P\‘ 

for the Southern DisC. of NeW York ' 

Attn: Lawrence Feld, 
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’ ■ At a Trial Terra of the United States 

Court in and for the Southern 
District of New York, held at the 
United States Court House located at 
Foley Square, New York, New York on the 
day of Septeraber, 1973. 

PRESENT: 

HON. MARVIN E. FRANKEL 


U. S. D. J. 

1 .. . g 

UNITED STATES OF AMERICA, 

-against- 

JOHN CAPRA, STEPHEN DELLA CAVA and 
LEOLUCA GUARINO, 


•X 


PETITION 
73 CR. 460 


Defendants. 

X 

TO THE WARDEN, GREEN HAVEN CORRECTIONAL INSTITUTION 
I STORMVILLE, NEW YORK 

WE COMMAND YOU, that you have the body of MICHAEL CASSESE 
detained in your jurisdiction at the Green Haven Correctional 
' Institution, Stormville, New York under safe and secure conduct, 

a I ^ 

before the. Honorable Marvin E. Frankel, United States District 
Judge, Southern District of New York, 40 Foley Square, New York, 
, , , New York, Room 318 on the 2nd day of October, 1973 at 10:00 
. o'clock in the forenoon then and there to testify as a witness 



in a certain criminal action in the said United States District 
Court between the United States of America and the above 

« 

captioned defendants charged with conspiracy in relation to 
' harcotlca and various substantive narcotics offenses in viola- 
tion of Federal law, and that you safely return the said 
MICHAEL CASSESE to his place of confinement immediately upon the 

; I 

; conclusion of his testimony in said action and have you there 





this writ. 
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Dated: New York, New York Witness 

September 27, 1973 


Judge of the United States 
District Court 


By the Court: 


Clerk 


I' 

i'; 

j 

!, 


v 

I 

i 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
. - X 

UNITED STATES OF AMERICA, 

AFFIDAVIT 

-against- 

73 CR. 460 

JOHN CAPRA, STEPHEN DELLA CAVA and 
■ LEOLUCA GUARINO, 

Defendants. 

— — X 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS . : 

; DENNIS McALEVY, being duly sworn, deposes and says that: 

1. I am counsel for the defendant LEOLUCA GUARINO and I 

I' 

make this affidavit in support of such defendant s application 
for the Court to issue out a writ of habeas corpus ad testi- 
1 ficandum to be served upon the Warden of Green Haven Prison at 
Stormville, New York to deliver up the person of MICHAEL 
' CASSESE. 

2. Upon information and belief, MICHAEL CASSESE is 

, presently detained at the aforementioned institution under a 
judgment of conviction for possession and sale of narcotic drugs 
•• having been convicted in the Supreme Court of the State of 
New York, County of Nassau. Upon such conviction, he was sen- 
tenced to an indeterminate term of up to seven (7) years by a 
I Judge of the Supreme Court of Nassau County. 

3. The relevance and necessity for the testimony of 

‘ MICHAEL CASSESE at the instant trial emerges from the following 
facta: The affidavit of Detective Eaton, sworn to in support of 
I the first wiretap order upon the pay telephone at Diane's Bar, 
contains allegations that Detective Eaton's informant was an 
individual established as previously reliable through his 
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alleged activities as an informant in connection with "the 
arrest of five individuals for possession and/or sale of sub- 
stantial quantities of heroin, and the conviction of a major . 
narcotics violator for possc-ssion of a loar3ed weapon as a 
. felony", (Eaton affidavit dtd. 12/8/71). 

4. At the recent trial of Nicholas Cuccinello in this 
Court, it was established that the arrests described in the 
' above paragraph involved MICHAEL CASSESE, three other members of 

I 

; his family and Herbert Sperling. It was also established at the 

II Cuccinello trial that there was no informant in that case who 

•I 

precipitated the arrests there in question. The testimony at 
I the Cuccinello trial established that the arrests of the 
^ Casseses, and Donald Bodie did cause one of 

i' these persons to become an informant. While the Government, in 

i, 

l' Cuccinello , would not acknowledge which of the £ irementioned 

I 

j defendants in that case became an informant, it did explicitly 
I concede that the person who did ultimately become an informant 

I' 

was either Donald Bodie or Michael Cassese. 

t 

, 5. Michael Cassese, as above indicated, is serving a 

substantial jail sentence in state prison as a result of his 

I 

;i narcotics activities. On information and belief, he was not the 
^ informant who turned .in the Government's favor after his arrest. 
We are reliably informed that that late turning informant was 

« 

' Donald Bodie who, significantly, escaped any jail sentence in 

i* 

connection with his narcotics arrest as above described. 

I 

|i 

ji 6. We are confident that, if Michael Cassese is produced, 

!’ he will testify that the arrests referred to by Detective Eaton 

J 

^ on Page 2 of his affidavit dated December 12, 1971 in fact 
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describe the case in which he, Donald Bodie and others were 
arrested; that he was not an informant in that case and that 
the i'aformant in that case - who became such after his arrest - 

was Donald Bodie. Once it is established by the defense in 

^ , 

the instant case that Donald Bodie was the informant described 
in Detective Eaton's affidavit as aforesaid, it will become 
immediately apparent that Bodie was not an informant who pre- 
cipitated the arrests in the Cassese case, but that 

he became an informant, only after his own arrest in such case, 

; 7. From all of the foregoing, it will clearly appear to 

, the Court that Detective Eaton's alleged informant who reliably 
produced the Cassese arrests was actually not an informant in 

^ that case - but became one only after he, Cassese and others 
• 1 

j were arrested in or about April 20, 1971, 

, 8, Detective Eaton's December 8, 1971 affidavit, which 
depends so heavily upon allegations regarding his alleged 
reliable informant may be shown through the testimony of Michael 
Cassese to be entirely false, thus vitiating a vital''probable 
cause" feature of Detective Eaton's affidavit as aforesaid. 

, 9. Against this background, it is clear that the testimony 

I 

, of Michael Cassese is vital to the defense to disprove Detec- 
. tive Eaton's allegations regarding his unnamed informant. 

10. While the Cassese testimony is not all embracing, it 
nonetheless constitutes an integral part of the defense posi- 
tion, the proof of which is rendered extremely difficult to 
begin with because we are compelled to prove extrinsically 
facts which are best known to Detective Eaton which he may 
. easily shield from view owing to the rule often precluding the 
disclosure of the identity of an informant. The Cassese proofs 
will amply constitute the threshhold evidentiary showing which 
; the Court thrusts upon us. Accordingly, the Court should 


- 3 -: 
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% 


grant the writ ad testificandum. 


DENNIS McALEVY 


Sworn to before me this 
27th day of September, 1973 


I 

I 

I* 


I 


I 


.1 


1 



k 


it 


I 
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BARRY IVAN ^LOTNICK 
PAYMONli r NARRAL 
'iMCON *>OrF.nAKl£ 
ROOKRT t SEGAL 
GILBERT ADLER 
MALCOLM GROSS 
ROBERT THALER 
JOSEPH MARCH 
ROBERT A , KATZ 


LAW OFPICCS OF 


SL.OTJSriCK & Narral 
IS Park Row 
NbwYork.N. Y. luoon 


!2l2)OeEKMAN 1 '.191) 

24, lf73 


■MMcabl* MBwIn 1. FrmiM. 

Hmtma Dlxtcist CottK 
Unieid SIMM Court Bsooo 
relojr Stiioro 
tkm titck, Sm York 


lot iiKm» mtic or AMUCA 
r« JQM CAIiA 

n at AM 


■BaorakU Sirs 


lu tho light o£ tho Qnroimnot*g lottor of Doe<n* 
hor 17, If73, rod Its ocooOigOByiBg —wiFanita, couatol 
it opproiMriiito to furtlMr nn—mt rogordiM tho oroorlotv 
of tho *Vro-trUI orrongOMiito for ptkUoity ottwding tho 
■000 of orrosto on tho Boroiag of A^tl lf73,** 


ottoil^t to portioUy rorioo oom of tho 
foh^ity tot Meurrod during tho totolUy of psocoodingo teoroln 
in ordor .tot to Court may aoko o ftogor ooooooMnt of its 
oomo Mf its offoet upon to propor foMtioning of tho Fodorol 
CriMfMl Juitteo SyotOB. 


Xt io filoar tot 
to hriofiag aoaaloa of 
AprU 13 vith to laowlodgo 
AttorMy,^ 


— ”*o ottoad at loaat part of 
250 m agonta on tho mwmim 9£ 
of to llBitod ftatoa 


«io praoe^lon Maorta thoir proaoMso aaa allonod for 
to purpoao of avoiding **looka*' end plaoos to am of nadla 


!• lahlblt I for idOatifleation, of tho pro*tnal fcAor ^^ gf 
an Otoaato 10, 1073 dlaoloaoa ® platuro of tho hriafliw 
*Xth Qaitod ftatoa Attomoy Waltor fhiXXIpa In 


2 - 
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HeiwrabU Mnrvia I. rrmikal bMMbmr 24, ms 


f«rti 0 lp«tioA upon otbar Urn •niercmmt agoneiot. - CiSNniMl 
roapMCfnllf roquMto m hoarlng In ordoi^ fee "feeefe” felie ebeee 
veeMMi eai it fturfeheir eeoeened ebeiikt 

(•) Mhf end &» uliefe KSfeMi did fehe alleged 
**lealsa'* eeevart 

(b) bbo mmf have generated and aanefeiened 
the alleged '*leeka*'i 

<c) baa the alleged "leaka** a reaulfe ef 
gevamnenital aefelon$ 

(d) baa the praaeoce of the aedla at theae 
pre and peat arreat aeaelOBa aeoeaaarp, proper 
and eorreet under the nfrri— rnineai and 

(a) baa the law enforeaaHnfe generated publl* 
city at the pre-trUl atagee, during fehe trial, and 
poet ferial proper under all fehe eireunafeaneea. 

The newa atedla received Infemafeion at the briefing 
aeaalen and fortbermre nade obaervafelena during aene ef fehe 
arraata and ralda. 

The Hew York Tinea of April 17, 1973 carried a lead 
story on Page 1 written by John Corry who attended the briefing 
aeaalen and "obaerved" during the arreafea and raids . The front 
page carried a picture, without credit, which depicted a "raiding 
party, with riflea and equipeMnfe for breakittg down deora be* 
aeigting] a Bronx apartaMnfe.** bhether thia picture waa the 
product of a newa photographer or diaaeadUMted by a Gtovemnent 
photoerapher abould be fehe subject; ef further eeuat inquiry. 2 
Carry a report carried the briefing iaeKruofeieno ef An^ieny Pohl, 


2. Per thia reason, and for ether cnaaona detailed herein, 
the defendant baa requested a plenary hearing in cenneefeion 
Witt the publicity generated by thia indicfeMt, fehreugb fehe 
efferta and/or consent of the Governnenfe. It ia requeofeed 
that fehe OovemnMnt aubnife all preaa releaaee tegefeher with 
na norenda subnifeted fee the aMdia. 
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Bmiorabl« Htvvisi I. rrMdwl D«eMb«r 24, 1973 


Afiictmit Wxmtmt! ot th« HON) who «mis ir«port«d «• 

atmottUBlng "tluiC in th« ntmt 60 tiouri, h* «i 9 <et;«d cIm iitM* 
and dataetlvaa to arraat 81 natcotiei daalara” ana of atwa warn 
**eliaaijht to hava a ■aahiaa gun*** (Tba Haa Yotk Timaa aatiala of 
April 17, 1978 la attaeh ad an d aarkad aa Ulklt A)* Thia load 
atarp aontimiad to auata m agaota aaklag ahathar an amataa 
'*aniffa caka, daaan't hat** and anotbar agant anaaorlng **and hia 
vifa aarriaa a gon, toa, rIghtT** 9art af tha covaraga aanaamad 
aganta antaring tha **911^10 Kaner Bar** laaktng far a aaapaat. 
Carry rapartad that a *hikan twlkad aat af tha tailat, M aaa 
at a ppad and aaarahad. Ha had a piatal. In tha tallat, thara 
vara paekata af eocaina ••• tha aganta vavad ahaat aaaiahing. 

On tha flaar, ondar a ahalr, thay faand anathar gon.** fha aganta 
antarad tha '*Viigy Bank Boalal Club'*^, tha aaana af anathar raid 
and althaugb "tha nan thay had aonglit van not thara'*, tha atary 
rapartad <diat **tiadarhaath a chair in vhat paaaad far a launga, 
thara vaa a gon, and undamaatb a vonan'a faat vaa a hattla af 
aaeaina." Mo auapaata vara afraatad at aithar tha "furpla Manar" 
ar tha "rtggy Back facial Club"* 

Tha Daily Hava af April 17$ 1973, Fagaa 1 and 3, (Ba» 
hihita B and r, Haaringa af Saptahl^ 19, 1973), dapletad John 
Capra baiag lad from hia hacM after arraat and tha atai^ bf 
Bdverd lislonna bagan 

"lain alaetrie bug planted over a year ago 
In an Baat Harlan bar lad yaatarday to tha 
indietnant of 86 paraona aa aajor drug daalara 
ehargad vith aupplying a largo portion of tha 
hasoin and aooaina in tha M e t ropolitan area and 
aa far vaat aa Datsoit" ••• 

"Anong tha tap figuraa arraatad on eonapiraey 
ahargaa vara Harbart Sparling and John 
(Johny Heaha) Capra, 33, af 15 Morthvood Cirela, 

Rav Ibahalla. Beth nan, lika nany of tha ethara 
aoilSrad, raai ytadlv have evaraaaa drag eeimae* 
tlana and handla aa nuah aa a kilo of aaaaino 
or haroin a vaak." 

CWnphaaia addadl. 

The entry by Baportar Klrknan into tha Capra hoaw vith tha ar« 
raatifig aganta raanltad Sn anathar atary aarriad an page 3 af 
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Ronor^le Kairvln E« Franluil 24, 1973 


the Nm whlcih. In vivid r«pereorl«l i«na«, d«Mvife«d th« forn- 
iihittta lucid* the boucc end carried alleged quctac of lAtac 
Capra'c wife caid to the agontc. 

The Hew York Poet of April 16, 1973 reported the arreet 
ac a reault of tha newa conferonee held by United Skataa Attaney 
on the aoming of that day,3 

The photographing of arreateea being led taand froa 
Headquartere on the mmlng of April 16, 1973 wac a oajor 
part of the publicity In thia caae. The phetograpba wore taken 
after the Government adviaed tha madia that **tha defaaiteta ar* 
raated in theca raid* would be tr^ferred from MDD Beadquartera 
to the Southern Dletriet of Mew York for arraignment at approxi* 
aately 9 A.K. on Monday, April 16, 1973V (Memorandum May 21, 1973, 
P«8* 4). 


Although the Court haa raqueated information limited to 
publicity attending the April IS-IA arreata, other inatancea of 
pre-trial publicity occurred idiieh, in the opinion of defence 
counael, are of aaaiatas^ in determiaing idiether the Court 
•hottld exereiae its aupeMaory power to inaure proper atandarda 
for Fe4leral criminal juatice, 

1. A few day* after the arreata, tbera wac televiaion 
coverage by Geraldo Eivera of ABC's Bye Hltneas Mews of the actual 
exeeutiim of a aearch warrant for Dlane'a Bar* Part of the aearah 
conducted by BMDD agenta waa televiced and the BMDD agents' eom« 
manta were carried. It was reported that a white powder waa found 
and that **tcep8" esiated which could be uaed to atoce heroin. 

2. XnmedUtely, prior to trial, the Daily Mows printed 
a five day aerial eoneeming Ceil Mileto, a witness at tha trial 


3. Me representatives of the New York Post attended the 
briefing or "observed** the arreata ar ralda. Statmaanta of 
that praae eonfaranea are annaacad hereto aa Bxhihit 1 and are 
aatouading aa wall aa highly prejudicial and bsywnd tha beunda 
of fair canmant with regard to thia caao; 
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e£ Herbert Spertliag, At the tine of the interview. Ceil Mileto 
wee in preteotive cuetedy end could net beve been inte r w i eeed 
without OHfvcK^l of the Oovenweent* 

3* tone tiae after the arreet of Cayra, the arreating 
officer, Gllleeple, waa interviewed en a televieion ehew eerrled 
by Nenhettan Cable T? eoneeming amete and the invaetlgatien. 

Defenee counael hae already broobbt to the Court *a at- 
tention the New York Kagaeine article whleh appeared during the 
trial* That article, although not directly ooneemed with the 
indlotnant before the Court, did link ite atory to April arreeta 
and did contain poaod pieturea and photographa froei Covarwaanr 
filer, one of idiieh counael indicated to the Court waa net a 
phblia rooord* 

Finally, at the eoneluaien of the trial, the aedia re- 
ported the releaa«i of the defendanta Capra, Guarine, Della Cava 
and Oamain after their conviction, for Thankagiving Day* The 
Govemnant reported to the Daily Newa that "SO agenta bad been 
aaaigned to the watch • * * that agenta had been o rt ered to tele- 
phone the naroetiea offendera every two houra until they aorran* 
dared •••” (Daily Mowa, Havadber 22, 1979, page 42)» 

The Government further reported to the Newa that *'in one 
week laat April, the eonaplratora received, teated, mixed end 
dietributed 8 kilos of pure heroin. This had a wbolaaale valua 
of $320,000*00 with an eatinatad atraat valita, whan cut and diluted, 
ef over eix nillion dollere*** 

ta light of the publicity attending the erreet, trial and 
eonviotien of the defendcoitc, counael repaeet fully ui^ee the Court 
to conduot e plenary hearing relating to the eeurce end effeet ef 
the piftlleity and to edjeern the eenteeee ef the de f an d an t e far e 
reeaonable period of tine* 

The eupervlaery power of this Court over the proper ed- 
ninietratien of tha Fedaral Crindlnal Juatlce Syatan is without 
guaatinn, Marabail v. United Statea* 300 D*t* 910 (1939)* Tha 
ait|ir«M vTuQuO^KItt SM »«'*«• 
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F»2d 156 (Sub Clr. 1960) haa saamlngly raeognlzad tha fubllaiiial 
inpaet on Fadaral juriat of avan a aiiisla nawavapar itaa* A pro- 
aadura a^ployad by tlie dovansaant: naad not ba IdaBtlflably pm* 
judlaial to ba abhorraot to duo prooaaa for at tinaa it tavolvaa 
•uob a probability ttiat prajudiea vlll raault that It la dawad 
lidiaraBtly laeking in duo i^rooaaa* MtSOk ^^diaaa. 981 0«S. 592 
<1965), 


Tha erpraasad disapproval of Mr, Phllllpa and tha attand- 
anca of tha zaedia at tha briafing aaaaion and tha aKpraaaad dlaap* 
psoval of Mr, SaysK^ur to Mr, Casay "of tha oaonar in iihlah tha 
arraata vara handled Insofar aa tha praaa aaa eoaeamad” and tha 
axpraaaad disapproval of Mr. Curran to tha Court coneamini tha 
aeoonpanyinc of agents by n^rters on arrast nisalena are faotora 
to ba glvan serious consideration in assess Ing ahat raekody the 
Co ^rt f hould Invoke to detar further violations as have oeaurrad.^ 
a further iactoc to ba eonaldarad la, in tha apinlon af aaiKuial, 
ahathar tha standards of dua procaaa have been ooBtravanad in an 
isclatad Instanea or tdiethar tha sets aonstitutint iha braaah of 
aatabllahad atandarda are a ragularly praocioad tool of tha law 
anforeanant authorltias aubjaot to tha Court's juriadietlott.S If 
tha aceapted standards ara and have baan oontlnually braacbad, tba 
fair infaranee to ba drawn la that tha Oovamawnt haa infaatad tha 
BB — m ity atsosphara and davalopad a daap prajudieo throughout tha 
eawBoaity againat a dafandaat ehargad with a spaelfle eriwa. 

"X do not bellava It within tha provlnoa of 
law anforceoant officers actively to oooparate 
In actlvitlaa which tend to naka It isora dlffl* 
cult for tha aehiavasisnt af inpart ial Juatlea.*' 

373 11,8, 723 (1963a dlaaanting c^inlon 

Nr, Jtaatiaa Clark), 


4, MO oonstrua all the above "expressed diee^rovela" ea Son* 
•aio u ena e a of wrongs to tha daf andante, 

5, Coonsal allagas praaa eonfarancaa, "leaks", press ralaasaa 
and other forma of news managaswnt by tha Offioa of tha 
Ihiitad StatM Attomoy incthar calabrotgd oasaa and a ainilar 
paaoahira af phategra^ing orraataaa in transit in JBlIguL. 

ilttft V* XkaWli * * MMt raeant naraatiaa ''■aaa ramid up" 
Cypa of aaaa. 
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HonorabX* Marvin E« Prankel Dneanbar 24, 1973 


The GovaraaMMit baa, £n subatanaa, tandarad tlia acgmaanC 
chat Cha criminal should not go fraa baeauaa tha ConaCabla baa 
bltmdarad but, as aaa said in Elkina v, 

206 (1960) 'H;haca it aaabbar coiaaidSttitlin tba 
of Judicial iacagricy. 


It 


'Hia cMnal goas fraa. If ba anaf , buc it 
la tha laa that aata hlat fraa. Mothing can 
destroy a Ckwrarnnenc nova quickly diaii its 
fallura to obaawa its oun laaa, or uoraa, 
its diaragacd of tha cbactav of its oun aa» 
Istanca.** 


Maao V. Ohio. 367 0.8. 643 (1961). 

It is, onfovtunataly, a tins uhan tha Oevamnant's 
adninistvatioii of Justloa toasrd pavtiottlar eatagovlaa of da« 
faodants la sarlously baing quaationad. Tha resort to a radl* 
cal iranady such as disnlasal of tha indiatnant bavain to saeuva tha 
ycopav atnsdacds of Fadaval lav anfiscoanant cannot ba aald to 
fattav tha law anfocesnsnt autborltioa.^ Mo Jostlflabla gumsa 
via aorvad, It sasiaa, by tba aetlens datallad abova, nor would it 
hsva ooai^r^aad tha pcLwiglao of a fraa pvaas or lupadad^ tba 
right of tba Oowamnsnt to Iwrostiaato and/or ptvaaant ita oaaa 
to hava y v a v a o tad chair oacurraoca. 

Counsai baliavas that the issue of a fraa press is not la 
question in this case, for tha resulting publicity vftiich has lad 
us to this point could have bean avoided through the proper ob» 
■acvatlon by law anforcsnant officials af tbair abllgacim uadar 
Mala 8 of tha Distrist Court Bulaa. furthassnra, u haariag to 
datainlaa ubathar tha publlelty in this essa was a naoassary and 
iaolatod lasidanc or ragularly praatload fa naeaasary* Faadiag 


6« Bavaraal has baan sanctioned after conviction of tha nost 
bainous criass; mass ssirdar, Iwln v. 366 0*8« 181 (1952)t 

■B*^**# g>«»Pigg V. Mayvall. 384 U.8. 333 (1966) | and s fupavtor 
Court Judgo of Connsetlcut has racantly rsihuiod to eonaaneo a 
n'Mlal of |snu v. a^T SuLiH hwIm o^ dlaoUo^. 

the attcdar^kldouplng Indfctnsnt afalnst than due to ^a fact of 
tap r oa av publloity, soo Mow' tovb Ttuio, Afi^ 26, 1971 , faga 1 , 
Colo 3o 
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ft>vior«bla Karviti S* Franksl Daetdbtar 24, 1973 


that heaving ani datamlnation, the defendant requeata ^hat the 
Court hold all other natters In abeyanee* la view of all that 
bag ooeurved herein, the defendant raapectfully novae that the 
Indlctnant be dleolesed with prejudice aa afoiaat bin* ■owaver, 
he vaeagnlBat that this nost dvaetia vequect ahould be aeooqponlad 
by an applioatloa for hearing so that the Court ney obtain a full 
view of the entire situation aad**taat*' the theories advaneed to* 
gether with the reasoning theeaef « 

Alternatively, the defendant requasts that If the Cooart 
deny the above requested hearli^ for dlmdsaal, that It adjourn 
his date of sentencing which la scheduled for January 3, 1974* 
Counsel has bean Infomed that the nost rseont pises of publi- 
city appears In this annth*s Readers Digest In an article by 
Detective George Eaton eoncaming this nattar and sore apaei- 
fically, tha dafendant Capra, (^a article wea publiahad after 
the Court 'a msoorandun ragarding publicity)* Xn vioK of tha ahova* 
togathar with tha'Thankagivlng Artielaa**, defendant Ce^a roquasta 
a continuance of hla sentence date until aueh tlaM aa the a y pe a» » 
anoe of prajudico diaappaara - if avor* 

Reapootfully auholtted, 


BARS? XFAM SUnmiCR 

Attorney for Dafendant JOHN CAFRA 

BIS sab 
CCS 

Honorable faul Curran 
United Btataa Attosnay 
ioutham Diatriet of New York 
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LEOLUCA GUARINO. et als.. 
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mfmorandum of law 


DENNIS D. S. McALEVY 
Attorney for Defendant 
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DUPLICITY ' 

The joinder of conspiracies in Count I of the indictment 
is duplicitous for the reason that the two seiparate conspiracies 
charged are punishable upon conviction by two differing limits of 

I 

imprisonment. United States v. Gibson , 310 F. 2d 79 {2d Cir. 1962), 

» 

held a joinder of two offenses (failure to register and pay a special 
tax to import marijuana and selling illegally imported narcotics) to 
be duplicitous and therefore, violative of Rule 8(a) of the Federal 
Rules of Criminal Procedure. Similarly, Brown v. United States , 

299 F. 2d 438 (1962) held a joinder of charges violating conspiracy 
statutes duplicitous if it is impossible to determine, for the purpose 
of punishment, upon which charge the jury convicted. See also 
United States v. Shackelford , 180 F. Supp. 857 (1957). 

Rule 14 of the Federal Rules of Criminal Procedure 
contains the remedy for duplicitous joinder. The Government, 
therefore, should elect upon which charge contained in Count I it will 
rely or the court should limit the proof to only one of the charges 
in the duplicitous count. United States v. Gibson , Supra. 


) 
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toehefrom should be suppressed. 

According to the affidavits ot Detective Eaton concerning 
GUARmO'S arrest, probable cause to arrest GUARIKO rested upon 
the interception of a conversation between GUARINO and DELLA CAVA 
and the observation of Detective Eaton of GUARINO speaking to 
DELLA CAVA through a car window on a public street. 

It is counsel's contention that the mere presence of GUARINO 
with a suspect cannot establish a sufficient basis for probable cause. 

states v. Pi Re . 332 U.S. 581 (1948). In that case, the officer 
followed a suspect and the defendant was seated in the front seat of 
a car next to the suspect. He was arrested with the suspect and without 

a warrant. The question became whether there was probable cause to 

f to which the court responded 

arrest the defendant on a charge of conspir y 

in the negative: 

"The argument that one who a bystander, 

to a crime rendezvous' fariemhed when 

forceful enough in some circu sMs'oicious hide-out but 

the meeting is not £ passersby, in a public 
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The conversation alleged by Detective Eaton to form a 
further basis for probable cause apart from being innocent and 
innocuous, was illegally intercepted. (See discussion below relating 
to iUegal Interception of conversations over telephone in Diane's Bar) 
and accordingly, cannot form a basis for probable cause. 

The arrest disclosed the identity of GUAEINO and 


implanted In Detective Baton's mind a criminal relationship between 
DELLA CAVA and GUAEINO which relationship was used in succeeding 
affidavits by Detective Eaton to establish probable cause for the issuance 
of eavesdropping orders. The fact that the arrested individual was 
GUAEINO is inadmissible for any purpose if that identity was learned 
as a result of the illegal arrest. United States v. Edmonds. 432 F. 2d 

577 (2d Cir. 1970). 


I 1 1 


ORDERS ARE ILLEGALLY ISSUED. 


•Thp extension of the first Diane's 


TJor. oQtrifaRHroDDins ordcT 




r 




was based in the main upon the interception of conversations between parties 

not named In the eavesdropping order. United States v. V ega, 51P.E.D. 

503 (E.D.N.Y. 1971). Monitoring all telephonic communications including 
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parties who are not named in the order is constitutionally proscribed 
bv Berger v. New York, 388 U.S. 41(1967). Accordingly, to the extent 
that the affidavits submitted in support of various eavesdropping orders 
are based upon the. illegal interception of conversations between parties 
not named in the prior eavesdropping warrant, probable cause for the 
issuance of the succeeding eavesdropping warrant was not established. 

Similarly, the leads provided by the interception of 
conversations between parties not named in eavesdropping orders should 
clearly be suppressed. Wong Sun v.' United States , 371 U.S. 471 (1963). 

I V . 

THE AFFIDAVITS OF DETECTIVE EATON IN SUPPORT OF THE 
ELECTRONIC SURVEILLANCE IN THIS CASE ARE REPLETE WITH UN- 
SUBSTANTIATED OPINION WHICH CANNOT BP THE PREDICATE FOR 
PROBABLE CAUSE. 

Detective Eaton's opinions interpreting objectively 

\ 

innocuous conduct and conversations of GUARINO and others effectively 
removed the determination of probable cause from the hands of the neutral 
magistrate. The neutral magistrate must be able to look at facts, 
not opinions, if he is to make a legal judgment of his own. Katz v. 

United States, 389 U.S. 347 (1967): Terry v. Ohio , 392 U.S. 1 (1968). 

In Terry, the Supreme Court addressed this question with respect to 
"stop and frisk" and reaffirmed that the ultimate test is not the opinion 
of the police officer but the reasonable man standard: 

- 4 - 


Y i t 


A-10S 


"The police officer must be able to point to 
specific and articulable facts which taken 
together with rational inferences from those 
facts, reasonably warrant the intrusion. 

392 U.S. at 21 

(would the facts available) "warrant a man of 
reasonable caution in the belief"(that the action 
taken was appropriate). 392 U.S. at 22. " 

Once this view of the law is accepted, it becomes a fact question to be 

developed at the hearing and through presentation to the Court, that the 

objective facts do not add up by themselves, and that the interpretative 

opinions are not based on any expertise, just on assumptions about the 

f ** 

guilt of the individuals involved. The use of the"major narcotics 
violators" list throughout the affidavits is an example of the use of 
impermissible factors by the agents in the making of their own assump- 
tions; a man’s prior record is not probative of his possible commission 
of crimes. Spinelli v. United States, 393 U.S. 410 (1968). There are 
instances of self-contradiction. "Fatso" is referred to as two different 
people, Inglese in March 8 affidavit, Angelo Golio in June 26 affidavit; 
the Club is closed and nobody's there, but it is being used as a narcotics 
meeting place (April 7 affidavit); since biw'n packages are innocent-looking, 
they must contain heroin (June 26 affidavit); when nothing is aid, or 
people are unwilling to talk, or tlie "topic of discussion is not mentioned, 
"these conversations quite Jjossibly relate to narcotics" (August 15 affidavit); 
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Capra's carrying real shirts into a bar means the shirts contain heroin 
(February 13, 1973 affidavit). And, there are, of course, the many 
purely innocuous conversations which can be stretched to cover the 
conversations put forth by the Government as incriminating, for example, 
in their contexts, these latter conversations. inay be shown to relate to 
prior or subsequent discussions about air conditioning or T.V. sets; or 
Dellacava's girlfriend. Moreover, Detective Eaton states in his 
affidavit of September 8, 1972 that after observing and listening from 
December 8, 1971 to September 8, 1972 "it is difficult to ascertain precisely 

v/hat these events lead up to". 

To the extent, therefore, that the probable cause forming 

the basis for the issuance of eavesdropping orders are based upon 
Eaton's opinion, unsupported by objective facts, the eavesdroppingj 
issued as a result thereof are illegal. 


Detective 

orders 


♦ 

V . 

THE HAVERMEYER BUG. 

The objective facts relied upon by Detective Eaton llo 

establish probable cause to bug conversations of GUARINO at Havermeyer 
are the February 3, 1972 arrest which has previously been shown to be 
illegal and which on September 8, 1972 is stale information (see_S£io_y_. 
United States, 287 U.S. 206 (1932). Detective Eaton's further references 
to GUARINO have him entering and leaving the prenijises (see paragraph 5e 
and 5f) and furtlier relates events alleged to have occurred on August 2, 1972 
wherein GUARINO arrives at the premises with a passenger in his car and 
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subsequently exits with others who "took up positions up and down the 
streets". MICHAEL CAPRA thereafter exits the premises carrying 
an attache case which appeared to be bulging and a white plastic bag 
which appeared to be "partially full with something". After MICHAEL 
CAPRA and anotlier person drove away, GUARINO re-entered the 
premises. 

If the facts which were alleged to have occurred on 
August 2, 1972 were incriminating to the extent that Detective Eaton 
opines,his statement in paragraph 12 of his September 8, 1972 affidavit 
that "it has been impossible. . .through normal investigative techniques 
and procedures to have them prosecuted" is clearly without foundation 
and fact and the application should have been denied by the issuing justice. 
Moreover, after detailing further facts which allegedly occurred on 
August 28, 1972 and August 30, 1972, Detective Eaton is of the opinion 
that "several pounds of narcotics would have been seized and STEVEN 
DELLA CAVA, JOHN CAPRA, MICHAEL CAPRA, LEOLUCA GUARINO, 
GENNARO ZANPARDINO, and the man driving MADSON'S car would now 
be in custody charged with criminally possessing and/or selling dangerous 
drugs in the 1st degree. " The Seventh Circuit has recently ^aid: 

. .the conclusory statement in the application 
and affidavit that 'normal investigative methods 
reasonable appear to be unlikely to succeed and 
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are too dangerous to be used' |s too slender a 
reed upon which to rest the inf asion of . . . 
privacy." United States vs. Kahn, 471 F. 2d 
191, 197 (7th Cir., 1972). 

y 

Ai regular search warrant for Havermeyer was available if there .was 

probable cause for a tap, and if so, it should have been used. 

"Normal investigative procedures would 
include for example, standard visual or aural 
surveillance techniques by law enforcement officers, 
general questioning or interrogation under an 
immunity grant, use of regular search warrants, 

! and the infiltration of conspiratorial gfoups 

* by undercover agents or informants." Senate 

Report No. 1097, 90th Cong. , 2dSess., 1968, 

U.S. Code, Cong, and A dm. News at p. 2190. 

I 

Indeed, a search warrant was used on Deceniber 6 and some heroin tracings 
were found. There is no reason why this could not have been done before 

■*« * i 

the taps were installed. According to the rationale of Berger , it should 
have been done. 


The Havermeyer Bug was an. unauthorized eavesdrop. 

The order stated, "in no event will the effective date of this order be any later 
than seven (7) days after the issuance of this order, i.e. , September 11, 1972. . . 
Thus, the maximum effective date of the order was September 18, but the bug 
was not installed until September 19. The October 18 extension order, while 
stating that the bug was not installed until September 19, simply puts the 
effective date at September 18, even though the bug was not then yet installed. 
Thus, the authorizing court's interpretation of its own order is that the t 
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"effective date" did not relate to the authorization itself, but only to 

the beginning of the running of the 30 day period. Once the maximum 

effective date had passed, the agents were required to return to the court 

to renew their application; the purpose of setting the maximum effective 

date is otherwise negated. That purpose is to comport with the statutory 

requirement that the order be executed "as soon as practicable" (C.P.L. 

Section 700, 30 7) ; 18 U.S. C. Section 2518 (5) ), in order to preserve the 

freshness of the probable cause and other allegations in this affidavit. 

1 

See Senate Report, U.S. Code, Cong, and A^m. News, 1968, pp. 2112 et se £; 

The applicatio for the Havermeyer bug was apparently 

based also upon the assertions related therein of an unreliable informer 

who gave his information on August 21, 23, and 25, 1972. Without the tip 

from this informant, probable cause against GUARINO, since it is based 

upon prior illegalities and innocuous conduct, could not be established. 

What the tip did in the affidavit, however, was precisely what the Supreme 

Court rejected in Sninelli v. United. 'states , 393 U.S. 410 (1969); the totality j 

of circumstances had a certain self-reinforcing quality: 

"(T)he informant's tip gives a suspicious color 
to the F.B.I.'s reports detailing Spinelli's 
innocent seeming conduct and that, conversely, 
the F.B.I.'s surveillance corroborates the 
informant's tip thereby entitling it to more 
weight". Sninelli v. United States, Supra at 
415. 
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By rejecting this mode of analysis, the Supreme Court has made 
clear tliat unless the tip satisfies the standards of Aquilarv. Texa s_, 

378 U.S. 108 (1964) innocent appearing conduct must be presumed 
innocuous and cannot be an element in the determination of probable 
cause. Thus the fact that GUARINO entered and left the premises or 
that he carried a suitcase or peered in a van or "took up a position 
(the basis of Detective Eaton's conclusion that GUARINO "took up a 
position" must be determined at a hearing) should not be considered 
as basis for probable cause. We are left, therefore, with the tale of an 
unreliable informer uncorroborated except' insofar as GUARINO'S use 
of the premises is concerned. The Magistrate could not make the 




required inferences he is required to make.beoause of the "self- 
reinforcing quality" of the Havermeyer affidavit. Spinelli v. Pniie J. 
States . Supra; Aguilar v. Texas . Supra. A rigorous examination of 
the affidavit is necessary to determine whether there was probable cause 
to intercept GUARINO'S conversation and that rigorous examination cannot 


be examined in an ex parte manner. United States v. Ha a^i- 2^7 P. Supp 
1002 (D.C.N.y. 106BU united States v. Roth . 285 P. Supp. 364 (D.C.N.Y. 

1968). 


" 'Although the reviewing court will pay substantial 
deference to judicial determinations of probable cause, 
the court must stiU insist that the magistrate perform 
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his 'neutral and detached' function and not serve 
merely as a rubber stamp for the police. ' " 

Aguilar v. Texas, Supra at 111. 

In view of the fact that the "neutral magistrate" involved in the issuance of 
eavesdropping orders apparently made no objection to the use of blatantly 
illegal interceptions of conversations to establish probable cause, counsel 
suggests that the deference required by Aguilar should not be given in this 
case. Counsel's suggestion is further reinforced by the clear instances of 
perjury, mis-statements of fact and opinions which infect the affidavits from 
beginning to end , 

V I . 'i , 

FAI LURE OP THE STATE AUTHORITIES OR THE GOVERNMENT TO GIVE 
NOTICE OP THE ELECTRONIC SURVEILLANCE CONDUCTED IN THIS 
CASE IS GROUNDS FOR SUPPRESSING THE EVIDENCE OBTAINED AS A 
RESULT THEREOF. 

Neither the State nor federal authorities complied with the 
provisions of 18 U.S.C. 2518 (8) (d) and N.Y.C.P.L. Section 700.50. [FaHure 
to do sojhas been held grounds for suppression of all wire tap evidence. 

United States v. Eastman, 465 F. 2d 1057 (1972). The further failure ly State 
and federal authorities to seek judicial postponement of service of the inventory 

I 

and notice required by 18 U.S.C. Section 2518 (8) (d) and N.Y.C.P.Ij. Section 
700.50 (4) made the electronic eavesdropping conducted herein a "secret 
search" and^ therefore, violative of the standaVds“ffet down in ^ 
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and Berger ,- Siipi-ar: In Berger, great emphasis was laid upon the fact that the 
New York statute, declared unconstitutional by that court, contained no notice 
requirements. The court further stated that exigent circumstances should, 
however, be grounds for judicial postponement of notice. Never did the court 
hint that notice should be dispensed with without adequate judicial supervision 
or protective procedures. Given the length of time that the electronic eaves- 
dropping continued in this investigation and given the failure of the monitoring 
officers to meaningfully minimize the interception of communications, the failure 
to apply to a court for a judicial postponement of notice must infect the entire 
surveillance and the evidence obtained therefrom must be suppressed. 

Unintentional violation of the notice requirements might 
not require suppression. See United States v. Wolk , 466 F. 2d 1143 (1972). 
However, the burden to establish an unintentional violation of the statute 
should be on the Government, and counsel is prepared at a hearing to demonstrate 

I 

the intentional nature of the failure to give notice in this case. 

VII . 

THE EVIDENCE SEIZED AT THE TOLEDO RAILROAD STATION IN 
OCTOBER OF 1971 SHOULD BE SUPPRESSED. 

The defendant GUARINO has alleged in his affidavit a 
possessory interest in a bag which was searched without a warrant. The 

search was conducted by the police. 

Since the delivery of a package to a common carrier 

does not forfeit ones right of privacy thereto (see ex parte Jackson , 96 
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U.S. 727 733j Corngold v. United States , 367 F. 2d 1; Santana v. United 
States , 329 F. 2d 854., the fact that the bag owned by the defendant 
GUARINO was in the custody of the Penn Central Railroad at the Toledo 
Railroad Station, does not deprive the defendar^ of standing to assert 
an invasion of his privacy in the bag opened by the Toledo police. The 
bag was searched in Toledo and after the search contraband was found. No 
search warrant was applied for or obtained. Neither was there a warrant 
of seizure after the contraband was discovered, applied for and obtained. 
Accordingly, the search by the police in Toledo was illegal. Coolidge Vc 
New li amp shire , 403 U.S. 443; Chapman v. Un^ed States , 365 U.Se 610. 

“I 


Respectfully submitted. 
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UNITED STATES DISTRICT COURT 
southern district of new YORK 

UNITED STATES OP AMEIHCA 

- against - 

NOTICE OF MOTION 

LEOLUCA GUARINO, et als., . 73 CR 460 

Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
DENNIS D. S. McALEVY, ESQ., swonn to the 6 th day of September, 1973 
and the affidavits of STEVEN DELLA CAVA, LEOLUCA GUARINO and 
JOHN CAPRA sworn to the 5th day of September, 1973 and upon the 
indictment and al\the prior proceedings had herein, the undersigned will 
move this court, at the United States Court House, Foley Square, Nevy 
York, New York for an Order: 

1. Pursuant to Section 14 of the Federal Rules of Criminal 
Procedure declaring the 1st Count of the indictment duplicitous; 

2. Striking the alias "Spike" used in the indictment as to 
LEOLUCA GUARINO; 

3. Pursuant to 18 U.S.C. Section 2500, etseq., and 

Rule 41E of the Federal Rules of Criminal Procedui-e for suppression of 
evidence gained as a result of unlawful eavesdropping; 

4. Pursuant to Rule 41E of the Federal Rules of Criminal 
Procedure suppressing information gained as a result of the illegal arrest 
of .LEOLUCA GUARINO; . 

5. Pursuant to Rule 41E of the Federal Rules of Criminal 
Procedure for a hearing in regard to the suppression of the above mentioned 
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evidence and all evidence resulting therefrom; and 

6. For such other and further relief as to the Court is just 

and proper. 


Yours, etc. 


DATED; Jersey City, N'.J. DENNIS D. S. Me A LEVY, ESQ. 

September 6, 1973. Attorney for Deft. GUARINO 

Office & P.O* Address 
921 Bergen Avenue 
Jersey City, N.J. 07306 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 

UNITED STATES OP AMERICA 

-against- 

LEOLUCA GUARINO, 

Defendant. 

STATE OP NEW JERSEY ) 

)SS.; 

COUNTY OP HUDSON ) 

DENNIS McALEVY, being duly sworn, deposes and says: 

He is the attorney for the defendant, LEOLUCA GUARINO, and 
submits this affidavit in support of the within motions. 

A. 

COUNT I OP THE INDICTMENT IS DUPUCITOUS AND, 
ACCORDINGLY, THE GOVERNMENT SHOULD ELECT 
UPON WHICH CHARGE IT WILL RELY OR THE COURT 
SHOULD LIMIT THE PROOP TO ONLY ONE OP THE 
CHA RGBS IN THE DUPUCITOUS COUNT ' 

1. Count 1 of the indictment charges a continuing conspiracy ex- 
tending from July, 1969 through and including the date of thf indictment to 
violate Section 4705 A of Title 26 Ui S. C. and Section 812 of Title 21. 

2. Conspiracy to violate 28 U. S. C. Section 4705 A is punishable 
by not less than five or more than 20 years imprisonment whereas conspiracy 
to violate 18 U. S. C. Section 812 is punishable by a term of imprisonment 
up to 15 years. Second offenses under the respective statutes are punishable 
by not less than 10 or more than 40 years imprisonment and by a term of im- 
prisonment up to 30 years. 

3. Since, therefore, the first count of the indictment contains two 
charges, each of which carries a different penalty, the Court should, pursuant 
to 'Rule 14 of the Pederal Rules of Criminal Procedure, require the Govern- 
ment to elect upon which charge in the count it will rely or limit the proof to 


I 
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only one of the charges in the duplicitous count. 

THE DEFENDANT'S ALIAS SHOULD BE STRICKEi: 

4. Defendant GUARINO is named in the indictment as LEOLUCA 
GUARINO a/k/a "Spike". 

5. The alias alleged by the indictment does not form an integral part 
of any of the crimes charged therein. Neither is there any question presented 
as to identity of GUARINO. 

6. In the event that there is a Government witness who only knew the 
defendant as "Spike" the identification of GUARINO should be settled prior to 
trial. Otherwise the alias should be stricken. 

C. 

, INTRODUCTION TO SUPPRESSION OF EVIDENCE 

^GAINED AS A RESULT OF UNLAWFUL EAVESDROPPING 

7. The eavesdropping relating to ’this case spans a period from Decem- 
ber 8, 1971 to February 14, 1973. Each eavesdropping order was based 
upon what was obtained in the prior orders. The affidavits submitted in sup- 
port of each brder are made by one person. Detective George Eaton. 

8. Counsel has chosen to highlight relevant portions of the affidavits 
to demonstrate (1) perjury of Detective George Eaton relating to the affidavit 
submitted in support of the first order; (2) total non-minimization; (3) illeg- 
ality begetting illegality; (4) opinions of Detective Eaton based upon a bad 
faith selection of portions of intercepted communications (some apparently 
authorized and others clearly and directly unauthorized) which selections 
were accepted by the reviewing magistrate who signed each order without liav- 
ing supervised the interception of communications; and (5) that had the inter- 
ception of communications been supervised in a meaningful way. Detective 
Eaton's perjury would have been discovered, the illegaUty would not have be- 
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gotten further illegalities and the opinions related in the affidavits would have 
been exposed to be totally without foundation in fact. 

9. Accordingly, in addition to the grounds detailed in the following 
paragraphs below relating to each order individually, counsel adds that the 
totality of the eavesdropping surveillance conducted during this investigation 
demonstrates such a callous disregard for the protection of Fourth Amendment, 
Sixth Amendment and First Amendment rights, that the prosecution should be 
barred and the indictment dismissed. No judicial excising or suppression 
herein is possible of repairing the harm directed against the defendants. Per- 
jury has allowed the constable to intrude into the privacy of the defendants and 
slowly weave his ever increasing web of information and to surmise,, suspect 
and surreptitiously surveill the defendants in conversation with their wives, 
children, girlfriends, business associates, attorneys and friends. All this, 

t 

done without a hint of judicial supervision during the continuance of the inter- 
ceptions and in flagrant violation of the inventory and notice provisions of 18 
U, C. 2518 (d) and New York Consolidated Laws, Chapter 11-A, Criminal 
Procedure Law Section 700.50 (4). Neither does there appear evidence in the 
discovery provided by the Government that any of the defendants were ever 
given the required notice of eavesdropping, nor does it appear that those notice 
requirements were judicially postponed. 

D. 

' EAVESDROPPING WARRANT DATED DECEMBER 8, 1971 
AUTHORIZING INTERCEPTION OVEJR TELEPHONES BEAR- 
V ING THE NUMBERS 722-9595 AND 824-6406 SUBSCRIBED 
TO RESPECTIVELY BY A BAR & GRILL AT 2034 SECOND 
AVENCJE, NEW YORK, NEW YORK AND M. DELLA 
VALLE. 1475 THIERIOT AVENUE. BRONX. NEW YORK 

" . . .i.i..— ■..■■■■ i f I 11,1 

10. The order above is defective since it contains an improper 
minimization clause. That clause in paragraph 4 of the order states "this 

I 

order shall be conducted in such a way as to minimize the interception of com- 

i 

munications not related to the ixforementioned crimes," Since the above 
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clause only proscribes interceptions of a category of communications without 
excluding conversations of parties not specifically named and identified, it 
contravenes the requirements of CPL 700,30(7) and 18 U, Si C. 2518(5). 

11. ' The affidavit submitted in support of the above order is mater- 
ially perjurious for the following reasons; 

(a) In paragraph 14 and 15, Detective George Eaton swears 
that he overheard a conversation between his confidential informer 
and Joseph Della Valle on October 29, 1971 and November 2, 1971. 
Those conversations were used by him to establish probable cause 
to believe that Joseph Della Valle was using the above phones for 
narcotics negotiations. 

(b) I am informed that Joseph Della Valle denies that such 
conversations took place between him and the affiant's informer 
on the above phones or on any phones. 

(c) There is evidence of this perjury in the transcript of 
United States v. Sperling, 73 CR 441 and in prior affidavits sub- 
mitted by Detective Eaton, which information counsel believes 
should be developed at a hearing. 

12. The order was executed without minimizing conversations 
not subject to interception. It is evident from the logs that the machinfe used 
to intercept conversations pursuant to this order was never turned off. Con- 
versations characterized by the monitoring officers as not pertinent were 
listened to, recorded and many transcribed; and, if the monitoring officers 
turned the sound off on the machine, the machine continued to record and did 

I 

record each and every conversation. By t»ay of illustration, counsel has 
counted 80 conversations intercepted and recorded pursuant to this order bet- 
ween STEVEN DEULACAVA, a party not named in the order, and others simil- 
arly unnamed in the order. 63 of these conversations were marked not per- 
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tinent by the monitoring officer and recorded in full and overheard. 34 conver- 
sakions of the 80 were between STEVEN DELLACAVA and either his wife, his 
son or his girlfriend. Two conversations of the 80 were with his attorney and 
were similarly overheard and recorded.. 73% of STEVEN DELLACAVA'S 
conversations were designated not pertinent by the monitoring officers and, 
none-the-less, overheard and recorded. 

13. The defendant, LEOLUCA GUARINO, was overheard in conver- 
sation with STEVEN DELLACAVA, neither of them named in the order, on 
December 22, 1971 at 12:10 PlM. and December 16, 1971 at 8:12 P.M. 

E^ 

EXTENSION AND AMENDMENT OF EAVESDROP- 
PING WARRANT DATED JANUARY 6, 1972 
WHICH ADDED STEVEN DELLACAVA AS A PARTY 
TO THE ORDER 

1^. The order of extension is defective for failure to contain a 
[proper minimization clause for the reasons stated above in paragraph 10. 

I ^ 

15. The affidavit submitted in support of the extension relies upon 
conversations between STEVEN DELLACAVA and others intercepted pursuant 
to the prior order when STEVEN DELLACAVA and the persons to whom he was 
speaking were not named parties to that eavesdropping order. Accordingly, 
the entire basis supporting the extension consists of illegally overheard conver- 
sations and the order, therefore, is defective. 

16; . The extension order was not executed in a way as to minimize 
the interception of conversation^ not otherwise subject to the order. Counsel 
has counted 143 conversations of STEVEN DELLACAVA, all recorded and 
all listened to. Of these 143 conversations, 109 are mar xed by the monitor- 
ing officers as not pertinent and 32 are between DELLACAVA, his wife, his 
girlfriend and his son. 

17. Pursuant to this order, a conversation between STEVEN 
DELLACAVA and the defendant, LEOLUCA GUARINO, was intercepted, which 
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conversation led to the arrest of STEVEN EELLACAVA and LEOLUCA 
GUARINO on that same date. (The illegality of that arrest is dealt with at 
paragraphs 37 through 40 of this affidavit. ) 

X' » 

EAVESDROPPING WARRANT DATED JUNE 9, 1972 
AUTHORIZING INTERCEPTION OVER TELEPHONE 
BEARING NUMBER 831-9247 SUBSCRIBED TO BY 
STEVE'S AIR CONDITIONING, 2036 SECOND AVENUE, 

NEW YORK, NEW YORK. 

18. The above named order is defective for failure to contain a 
proper minimization clause for the reasons stated in paragraph 10. 

19. A conversation of LEOLUCA GUARINO with a female was in- 
tercepted pursuant to this order on June 19, 1972 at 5; 15 P.Mi That inter- 
ception was an illegal interception in that neither GUARINO nor the female was 
a party named in the above order. 

20. On July 1, 1972 at appro^itimately 6:20 P.Mi, a person desig- 
nated SIS "JIMMY RINALDI" dialed out on the abovementioned phone and got 
no answer. While the phone was ringing, a conversation between STEVEN 
DELLACAVA, LEOLUCA GUARINO and RINALDI was overheard by the officer! i 
which conversation took place inside the premises 2036 Second Avenue. (See 
paragraph 10 of the affidavit of Detective George' Eaton dated July 12, 1972, 
submitted in support of an extension of the above order) . The interception 

of that conversation was illegal since the eavesdropping order provided only 
for the interception and recording of "telephonic conversations of STEVEN 
DELLACAVA and 'JIMMY' over the above described telephone". The afore- 
mentioned interception of a conversation inside the premises was, therefore, 
a "bug" as opposed to a telephbnic eavesdropping and was specifically unauthor- 
ized. 

21. The order was executed without minimizing conversations not 
subject to interception. It is evident from the interception of the conversation 
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inside the premises referred to in paragrs^h 20 above, that the monitoring 
officers intercepted everything whether pertinent, non-pertinent, authorized 
or unauthorized. Moreover, the logs reveal that on rare occasions, tlie 
monitoring officers turned the machine off. Nevertheless, the machine con- 
tinued to record. 

22. The affidavit of Detective Eaton in support of tlie above order 
aifift reveals that all of the facts gleaned from eavesdropping warrant 87-1971 
(interception of telephonic conMnunications from the phone at the Bar & Grill 
at 2034 Second Avenue) were used to establish probable cause for the issuance 
of the order. The fact of defendant, LEOLUCA GUARINO'S arrest with 
DELLACAVA on February 3, 1972, was also submitted in support of the order. 
(The grounds establishing the illegality of that arrest are discussed in para- 
graphs 37 through 40 of this affidavit) . Moreover, the fact of GUARINO'S 
identity was only established as a result of the illegal interception of a conver- 
sation had on Pecember 16, 1971 at 8; 12 P^'M, between GUARINO and 
DELLACAVA, pursuant to the eavesdropping order dated December 8, 1971 
(see paragraph 14 supra) and the February 3, 1972 arrest. Nowhere in any 
affidavit submitted by Detective Eaton from December, 1971 through February, 
1973 is any independent bauiis for establishing GUARINOlS identity set forth. 

23. Each and every conversation related in the affidavit submitted 
in support of the above order was overheard as a result of the illegal intercep- 
tion of telephone conversations on the Bar & Grill phone during December, 

1971 and January and early February of 1972. 

G. 

ORDER extending EAVESDROPPING WARRANT 
AUTHORIZING INTERCEPTION OVER TELEPHONE 
BEARING NUMBER 831-9247 SUBSCRIBED TO BY 
STEVE'S AIR CONDITIONING, 2036 SECOND AVENUE, 

NEW YORK, AND ADDING LEOLUCA GUARINO AS A 
NAMED PARTY . 
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24. .< The order of extension is defective for failure to contain a pro- 
per minimization clause for the reasons stated in paragraph 10. 

25. The affidavit submitted in support of the extension is defective 
in that the total of its content is a result of illegal eavesdropping and illegal 
arrest. Paragraph 7a of the affidavit dated July 12, 1972 is based on Detectiv : 
Eaton's knowledge gained from the arrest of GUARINO on February 3, 1972 
that that individual was, in fact, LfEOLUCA GUARINO. Paragraph 7 which 
relates Detective Eaton's opinion that DELLACAVA and GUARINO are continu- 
ing to engage in narcotics traffic is based on the prior illegal arrest of GUARINO 
and DELLACAVA and upon overiiearing illegally intercepted conversations at 
the Bar & Grill during December of 1971. Paragraph 7b is based upon the il- 
legal interception of a conversation between GUARINO and a female which oc- 
curred on June 19, 1972 over Steve's Air Conditioning phone when neither 

0 ^ ’ 

GUARINO nor the female were a party to the order. Paragraph 7g containing 
Detective Eaton's opinion with respect to GUARINO'S relationship with 
DELLACAVA is based solely on&e illegal arrest of February 3, 1972 and 
the illegally overheard conversation of June 19, 1972. Paragraph 71 which re- 
lates the action observed on June 23; 1972 to the action observed on December «. 
23, 1971 is a direct result of the officers illegal interception of conversations 
on December 23. 1971 pursuant to the defective order of December 8, 1971. 
Paragraph 9 of the affidavit again relates present action to action of February 
3, 1972 which action in February was discovered through illegally overheard 
conversations and an illegal arrest. Paragrc^ph 10 of the affidavit relates to 
conversation had inside the premises and overheard contrary to the provisions 
of the order of extension. Moreover, Detective Eaton's strained opinion of 
wha,t the conversation in paragraph 10 relates to is evidence of his total failure 
to apprise the Court of the full facts developed by the electronic surveillance; 
for if he had related to the Court that RINALDI had been overheard telUng his 
girlfriend that the neighborhood was getting too violent and the business would 
have to be moved to a quieter place, the neutral magistrate reviewing the ap- 
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plication might not have had to rely exclusively On Detective Eaton’s opinion 
concerning the Ipaport of the conversation. 

26. Paragraph 11 of the affidavit again discloses that Detective 
Eaton's reliance on the relationship between DELLilCAVA and GUARINO is ^ 
established by hi® inyestigation culminating in the February 3, arrest. Para- 
graph 14 fuUy discloses that Detective Eaton's bases his appUcation for exten- 
sion on paragraphs 34 and 35 of his affidavit of December 8, 1971 which affidavit 
has been shown to be perjurious in a material respect. 

27. The extension Oi ier was not executed in a way as to minimize 
the interception of aonversations not otherwise subject to the order. According 
to the logs, the monitoring officers recorded and/ or listened to all of the con- 
versations intercepted pursuant to the above order. 

RENEWAL AND AMENDMENT OF EAVESDROPPmG 
WARRANT DATED AUGUST 15, 1972 WHICH RENEV/AL 
and AMENDMENT ADDED MICHAEL CAPRA AS A 
NAMED PARTY TO THE ORDER AUTHORIZING INTER- 
CEPTION OF TELEPHONE CONVERSATIONS OVER THE 
TELEPHONE NUMBER 831-9247 SUBSCRIBED TO BY 
STEVE'S AIR CONDITIONING & REPAIR, 2036 SECOND 
AVENUE, NEW YORK . 

28. The order of extension is defective for failure to contain a pro- 
per minimization clause for the reasons stated above in paragraph 10. 

29. Detective Eaton's affidavit submitted in support of the August 
15, 1972 application discloses that the same basis used in the order of July 
12, 1972 were used to gain a further extension and amendment on August 15, 

1972. (See paragripha 3. 8E and 13); 

30. Detective. Eaton's opinions are again strained and incredulous 
regarding various copyersations set forth in his affidavit and demonstrate his 
total lack of good faith in presenting to the magistrate reviewing the application 
for extension^ all of the pertinent facts with regard to the conversations in- 

’ tercepted. For instance, paragraph 5a relates a conversation between 

MICHAEL and JOHN CAPRA which is interpreted by Detective Eaton to be a 
narcotics related conversation. It is clear fro.m listening to tlie tapes tftat 
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rOHN CAPRA was inviting his brother to the fights. Paragraph 5b of Detective 
Baton's affidavit relates a conversation between MICHAEL CAPRA and MRS. 
BAPRA, his mother, and opines that since he calls his mother, MRS, CAPRA 
iakes messages from narcotics customers of MICHAEL and JOHN CAPRA. 

[n fact, MICHAEL CAPRA is referring to calls from his wife and children. A 

complete listening to the tape recordings of the iritercepted conversation demon ■ 

strates this without a shadow of a doubt. Moreover, Detective Eaton relates 

in paragraph 5d of his affidavit that MICHAEL CAPRA,, on June 30, 1972, calle l 

his mother's home and asked whether there were "any caills for him, my 

daughter or anybody". and alsa/askawhetheh- "they'd conie fbr^ the set,. the air- 

conditioner". Paragraph 5f of Detective Eaton's affidavit relates a call from 

MICHAEL CAPRA to his dad which conversation Detective Eaton opines is a 

narcotic related conversation. However, listening to the tape recordings of 

, 

the intercepted conversations clearly demonstrates that they were speaking 
about ail.’- conditioning work to be done at the Capra's home, which was to be 
done by JIMMY RINALDI and which was never finished by RINALDI. The 
Capras agreed that they would have to get someone else to do the air-condition- 
ing work. 

31. The extension order was not executed in a way as to minimize 
the interception of conversations not otherwise subject to the order. Accoi*ding 
to the logs, the monitoring officers recorded and/or listened to all of the con- 
versations intercepted pursuant to the above order. The foregoing, with re- 
gard to minimization, is made clear'.., in Detective Eaton's affidavit from the 
fact that he admits overhearing and recording communications between 
MICHAEL CAPRA, his father Lid his mother, when neither MICHAEL CAPRA 


nor his father or mother were’ named parties to the order. 
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EAVESDROPPING WARRANT DATED SEPTEMBER 
nth. 1972. AUTHORIZING PLACEMENT OF EAVES- 
DROPPING DEVICES AT THE GROUND FLOOR OF 
1023 HAVERMEYER AVENUE. BRONX, NEW YORK. 

TO OVERHEAR, INTERCEPT AND RECORD THE 
CONVERSATIONS OF STEVEN DELLACAVA, JOHN 
CAPRA. MICHAEL CAPRA, LEOLUCA GUARINO 
AND LENNY FILIPPONE. 

32. The order above is defective for failure to contain a proper 
minimization clause for the reasons stated above in paragraph 10. 

33. The affidavit submitted in support of the September 11 , 1972 
application discloses the same facts used to obtain the prior orders of 
July 12, 1972 and August 15, 1972 (see paragraphs 7a, 7b, 7c, 7d, 7e, 7f, 

7g and 7h of Detective George Eaton's July 12, 1972 affidavit and paragraphs 
8a, 8b, 8c, 8d, 8e and 8f of Detective Geox-^e Eaton's August 15, 1972 
affidavit) . 

34. Detective George Eaton's opinions concerning the events in 
and about the neighborhood of 1023 Havermeyer Avenue as set forth in- his 
affidavit (between Jul;^ 6, 1972 and August 30, 1972) are, to say the least, 
incredible. For instance, he states that a person identified as LENNY 
FILIPPONE left 1023 Havermeyer Avenue at 10:10 P.M. on July 26, 1972 
(see paragraph 5h) and drove away returning approximately ten minutes later 
entering 1023 Havermeyer Avenue carrying a brown paper bag. Detective 
Eaton opines this trip may have involved a delivery of one-half kilogram or 
one kilogram of narcotics, and the paper bag could have contained payment 
for the pECkage. This absurd conclusion is further tainted by the fact that 
there is no mention that FILIPPONE was ever in possession of a package, 
yet this mysterious package turns up in Detective Eaton's conclusion. In 
paragraph 6a, Detective Eaton states that at 11:00 P.M. on August 1, 1972, 
GUARINO left 1023 Havermeyer Avenue carrying a small paper bag and 
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approached an old van parked in the street (which was painted like a mail 
truck). GUARINO examined the van for several minutes and then got into 
his car and drove away. It is Detective Eaton's opinion that GUARINO 
believed the van might be a surveillance vehicle and (he) wanted to satisfy 
himself of the same. Detective Eaton further states that this is the type of 
vehicle sometimes used for surveillance and that GUARINO would be aware 
of the same. Detective Eaton has now included mind reading into his 
incredible opinionating. 

Detective Eaton's affidavit gets so confusing that in paragraph 6d 
he categorizes that on August 15, 1972, an unidentified man was a passenger 
in FILIPPONE'S car and remained in said car for about twenty minutes 
while FILIPPONE left the car and entered 1023 Havermeyer Avenue . When 
FILIPPONE returned to the car, he drove away with this passenger. 

Detective Eaton opines that this passenger was in fact a customer who did 
not have the required down payment or had complaints about the quality of 
the narcotics he was buying. How Detective Eaton could arrive at this • 
conclusion is well beyond this affiant's wildest imagination. From the 
ridiculous to the sublime. Detective Eaton states that on July 12, 1972, he 
was informed by Detective Ward of an incident that occurred on July 17, 1972. 
Detective George Eaton further states that on Monday, August 28, 1972, he 
received information from a Detective DeMarco and Agent Brent Eaton 
(B.N.D.D.) of events which occurred on Tuesday, August 29, 1972, 

35. Detective Eaton classifies the ground floor of 1023 Havermeyer 
Avenue, Bronx, New York as a social club. This is but one of hundreds of 
similar clubs in the Bronx which are used primarily for gatherings of ethnic 
groups where the members engage in card playing, watching television, etc. 
Detective Eaton relied solely upon his and his fellow officers' observations 
of innocent behavior of people frequenting the social club. In paragraph 8 of 




the affida^t. Detective George Eaton states that he personally received 
information from a confidential inforro.ant on August 21st, August 23rd, and 
August 25, 1972. However, Detective Eaton's affidavit is barren of any 
explanation of this confidential informant's reliability. Detective Eaton 
simply states that the informer's name has been deleted to protect his 
identity and insure his personal safety. Detective Eaton states that probable 
cause has been established in his affidavit concerning GUARINO by the infor- 
mation contained in paragraphs 5e, 5f, 5j, 6a, 6b, 6d, 6e, 6f, 7a, 7c, and 
7d (see paragraph 9). A thorough perusal of the aforementioned paragraphs 
shows nothing more than GUARINO arriving, entering and leaving 1023 
Havermeyer Avenue in the evening hours on various days from July 12th 
to August 29, 1972. Two of the aforesaid paragraphs, 5j and 6d, do not even 
mention GUARINO and paragraph 7d is entirely opinion a la Eaton. There are 
many, many more inconsistencies concerning the above mentioned order whicl 
are too voluminous to set forth in this affidavit. 

36. Ihere are two further eavesdropping orders (October 18, 1972 
extension of the Havermeyer order and February 13, 1973, the Whitestone 
bug) involved in the instant case, based upon the conversations intercepted 
as a result of tiie aforesaid orders. Since these remaining two orders 
(October 18, 1972 and February 13, 1973) are based entirely upon the 
information received as a result of the prior orders outlined in this affidavit, 
it is suggested thait any conversations monitored thereto were certainly 
unauthorized as they are a direct result from the illegal prior orders. , 
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THE ARREST OF GUARINO ON FEBRUARY 3, 
1972 WAS ILLEGAL 


37. On February 3, 1972, Detective Eaton arrested GUARINO at 
approximately 10:30 P.M, The arrest took place on the street in front of 
Rockefeller Center. 

38. Detective Eaton relates the circumstances under which he 
arrested GUARINO in his affidavits of March 8, 1972 submitted in support 
of the application for an eavesdropping order on Rays Stationary Store, 

(See paragraph 8) : 

"The interception of conversations and the conducting 
of surveillance culminated on February 3, 1972 when 
’ members of the investigating team conducting this 
investigation with me overheard and observed conver- 
sations between DELLA CAVA and GUARINO, and 
DELLA CAVA and BROWN,indicating that DELLA CAVA 
was to arrange for the delivery of a large quantity of 
narcotics to BROWN, receive payment for the narcotics 
from BROWN, and deliver the money to GUARINO in 
the vicinity of Rockefeller Center. On February 3, 

1972, DELI.A CAVA was observed by other Special 
Investigating Unit Detectives to enter BROWN'S 
apartment and leave with a leather satchel, drive to 
Rockefeller Center, and deliver the satchel to LEOLUCA 
GUARINO, at which point they were arrested by myself 
and others " 

The above recital by Detective Eaton when tested by the true facts of what 
occurred in relation to GUARINO again demonstrates the Detective's penchant 
for perjury, misleading statements and half-truths. More specifically, the 
conversation between "DELLA CAVA and GUARINO which indicated to j 

Detective Eaton that DELLACAVA was to "deliver the money to GUARINO" 
is not set forth in the affidavit. It is, however, set forth in Detective 
Eaton's June 9, 1972 s/tidavit submitted in support of the eavesdropping order 


on "Steves Air Conditioning". The conversation is innocent and innocuous; 


/ 


"DELLA CAVA: HeUo 

GUARINO: Ye^i 

DELLA CAVA: Figure about an hour, where 
you gonna be 

GUARINO; I'm be down a Rainbow Grill 

DELLA CAVA: Ahhh how am I gonna get to you 
there 

GUARINO; About an hour 

DELLA CAVA: Yeah, I'll be a. I'll be west, 

these ain't no place, on the East 
side over there you can? 


DELLA CAVA: Uh how about meeting me on a, 

■ a, what's that avenue now? 

5th Avenue, right in front of 
,i where the statue is, you know 

where the statue is , in Rockefeller 
Center 

GUARINO: Yeah 


DELLA CAVA: Meet me right there 
GUARINO; What time? 

DELLA CAVA; Well 10 to 10:30 
GUARINO: Okay 

DELLA CAVA; Quarter after 10, so it gives you time 

! 

QUARINO: Alright good 

Prior to that conversation, according to the logs provided by the Government, 


GUARINO and DELLA CAVA had been overheard speaking on the phone at 


CD 


Dianes Bar for the first time on December 16, 1971 at 2012. That conversatio 
in addition to being an illegal interception, was marked "n.p. " or non- 


pei'tinent b y th e monitoring officer. They were next overheard on that phone 

C3) 

on December 22, 1971 at 1210, again illegally. Moreover, thg^onversation 


the_ CO 

CP 


was apparently not important enough to transcribe. On January 7, 1972, 
DELLACAVA t'^lls GUARINO over the phone that "that guy called". Other 


conversations of GUARINO were intercepted on thebar phone with 


C© 


"Mr. Guarino" (Janu'tfy 7, 1972), "Jackie" (January 7, 1972), "Joe" 
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' ® (S) 

(January?, 1972), "Prank" (January 7, 1972), "Male" (January 13, 1972), 
"Jap" (January 15, 1972), "Female" (January 21, 1972. None of the above 
conversations were transcribed or referred to by Detective Eaton in his 
affidavits as each of them contained innocent and innocuous conversation. 
Accordingly, there is no factual basis for Detective Eaton's conclusory 
statement that he "overheard conversations.... indicating tiiat DELLACAVA 
was to . . . deliver the money to GUARINO. " 

39. Detective Eaton mis-states a second material element of 

fact. He states he obseirved DELLACAVA "deliver the satchel to 

LEOLUCA GUARINO". In fact, no such observation was made for 

both GUARINO and DELLACAVA were arrested while GUARINO was 

speaking to DELLACAVA through DELLACAVA 'S car window. Nothing 

was ever given to GUARINO pi^ior to his arrest and in fact, the "satchel" 

« 

was seized from the closed trunk of DELIJVCAVA'S car after the arrest. 

40. Accordingly, since the facts indicate that GUARINO was 
arrested only because he was in the company of a suspect, the arrest 
was illegal. 


WHEREFORE, it is respectfully requested that this application 
be granted in all respects and that this court provide further relief as to 
it is just and proper. 



BARBARA A. BIEBER ‘ 

A Notary Public of New Jersey 
My Commission Expires 10/20/76. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

-against- 

JOHN CAPRA. 

LEOLUCA GUARINO, 

STEVEN DELLA CAVA, 

Defendants. 

STATE OF NEW YORK : 

; ss. • 

COUNTY OF NEW YORK ; 

STEVEN DELLA CAVA, being duly sworn deposes and says: 

1. This affidavit is submitted in support of motions made by 
me and defendants. CAPRA and GUARINO. for suppression of evidence 

in the possession of the Government as the result of electronic eavesdropping 
on Diane's Bar and Steve's Air Conditioning. 

2. "Diane's Bar" and Steve's Air Conditioning", were, during 
.the period of the electronic surveillance, owned by myself and the defendants 
CAPRA and GUARINO. Each of us had control over the premises in which 
the bar and air conditioning business were conducted. The telephones 
located therein were used by us for the purpose of private and business calls 

3. The Government was aware of my ownership. (See 
Detective Eaton's affidavit of Septemt>er 8. 1972. submitted in support of 
the Havermeyer "bug", at paragraph 8. page 17.) 

4. I am informed by my attorney and do believe that said 
electronic surveillance vj.oiated my rights protected by the First# Fourth, 
Fifth. Sixth and Ninth Amendk^ents to the United States Constitution. 
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WHEREFORE, it is respectfully requested that the evidence 
in the possession of the Government gained as a result of said electronic 
surveillance be suppressed. 


STEVEN DELLA CAVA 


Sworn to before me this 
^day of September, 1973. 



I 

v 

f 


* 

4i 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
-against- 


JOHN CAPRA 
LEOLUCA GUARINO 
STEVEN DELLA CAVA. 

Defendants. 


STATE OF NEW YORK ; 

: ss. 

COUNTY OF NEW YORK : 

LEOLUCA GUARINO, being duly sworn deposes and says: 

1. I have read the affidavit of STEVEN DELI^ CAVA, submitted 

herein and I have discussed the matter with my attorney*! 

2. I adopt the contents of that affidavit as if the contents thereof 

are fully set forth herein. ! 

WHEREFORE, it is respectfully requested that the aforesaid 

evidence be suppressed and other evidence gained as a result thereof be 
similarly suppressed. 


£0 

LEOLUCA GUARINO 


Sworn to-before me this 
,■ /w^''day'of Septep^er, ^1^73. 

A/ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 

JOHN CAPRA, 
LEOLUCA GUARINO 
STEVEN DELLA CAVA, 


Defendants. 


— j 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


, JOHN CAPRA, being duly sworn, deposes and says; 

. 1. I have read the affidavit of STEVEN DELLA CAVA submitted 
herein arid I have discussed the matter with my attoruey. 

2. I adopt the contents of that affidavit ap if the contents thereof 

are fully set forth herein. 

WHEREFORE, it is respectfully requested that the aforesaid 
evidence be suppressed and other evidence gained as a result thereof be 


similarly suppressed. 


IN CAPRA 


■ (Sworn, to before me this 


y of September, 1973 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

- against - 

LEOLUCA GUARINO, 

Defendant. 

STATE OF NEW YORK ; 

: ss.; 

COUNTY OF NEW YORK : 

LEOLUCA GUARINO, being duly sworn, deposes and says: ' 

1. He is a defendant in the above entitled action and submits this 
affidavit^ in support of the within motion to suppress evidence seized as a 
result of electronic surveillance. 

2. He has discussed this matter with DENNIS McALEVY, his 

j attorney, and has been informed that his voice is heard on tape recordings 
made as a result of interception of conversations of the Diane's Bar, Ray's 
Stationery, Steve's Air Conditioning, 1023 Havermeyer Avenue and 
Whitestone, Queens. 

^ 3. He had no knowledge of, nor did he consent to the interception 

of his conversations or any others and did not receive notice pursuant to 
the relevant Federal and State statutes of said interceptions; he has been 
informed by his attorney that said interceptions and recordings were made on 
at least three occasions at a time when he was not a named party on an eaves- 
dropping warrant and at a time when he was not talking to a named party on 
an eavesdropping warrant - specifically when the Court ordered that only 
conversations of JOSEPH DELLA VALLE and others should be recorded. 

He did not, nor has he ever, spoken to JOSEPH DELLA VALLE on the telepliont* 

3 

, 4. His attorney has advised him that his Fourth, Fifth, 

Sixth and Ninth Amendment rights of the Constitution of the United 


! 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 

onARTNn . 

qJ 


73 CR 460 




Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavits of 
STEVEN DELLA CAVA, LEOLUCA GUARINO and JOHN CAPRA sworn 
to the 5th day of September, 1973 and upon the affidavit of BARRY I, 
SLOTNICK, ESQ. previously submitted herein, the undersigned will move 
this Court, at the United States Court House, Foley Square, New York, 
New York for an Order pursuant to Rule 41 E of the Federal Rules of 
Criminal Procedure suppressing evidence in the possession of the 

•V ■ 

Government and all other evidence gained as a result thereof, and for 
a hearing in respect thereto and for such other relief as to the Court 
is just and proper. 


Yours, etc. 


DATED: New York, New York 
September 5, 1973 


BARRY I. SLOTNICK, ESQ. 
Atty. for Defendant, CAPRA. 
15 Park Row 
New York, N.Y. 10038 


DENNIS D. S. McALEVY, ESQ. 
Atty. for Defendant, GUARINO 
921 Bergen Avenue 
Jersey City, N.Jo 07306 




m 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 

JOHN CAPRA, 
LEOLUCA GUARINO, 
STEVEN DELLA CAVA, 


Defendants. 


STATE OF NEW YORK : 

: ss. 

I 

COUNTY OF NEW YORK : 

STEVEN DELLA CAVA, being duly sworn, deposes and says: 

1. This affidavit, together with the attached affidavits of John 
Capra and Leoluca Guarino. are submitted in support of the within joint 
‘ motion to ooppreoo evidence In the ponnennion of the Government an a result 

, of a search and selaure conducted on October 28. 1971, at the Toledo Railroad 

• 1 


Station, Toledo, Ohio. 

2. I have discussed this matter with my attorney and he has 
wormed me that Counts "Four" and "Five" charge me together with the 


defendants CAPRA and 


guarino , with unlawful possession and distribution 
about the month of October. 1971. He further 


of hei'oin and cocaine in or 

the heroin and cocaine referred to in those Counts was 


advises me that 


seized by the police on or about 


October 28, 1971 from a bag which was opened 


and searched by the police at the 


Toledo Railroad Station and that the Govern- 


ment wiU seek to offer that heroin and cocaine as proof of our possession 


and 


distribution. 

3 . The aforesaid bag was searched and it and its contents were 
seised br ibe police without a warrant of search or selaure. and wiUiout 
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probable cause. 

4. The aforesaid search of the bag and its seizure together with 
its contents were made in violation of rights personal to me and the 
defendants CAPRA and GUARINO, which rights are protected by the Fourth 
Amendment to the United States Constitution. 


5 , That our rights were violated is clear from the following: 

The bag which was searched by the police in Toledo was 
owned by me together with the defendants CAPRA and GUARINO at the time 
,of the aforementioned Toledo search and seizure. 

WHEREFORE, it is respectfully requested that the aforesaid 
evidence be suppressed and other evidence gained as a result thereof be 
similarly suppressed. 


Sworn to before me this day 

i I 

of September, 1973. 



I 

I 
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UNITED STATES DISTRICT COURT 
SbUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA 

-against- 

JOHN CAPRA, 

LEOLUCA GUARINO, 

STEVEN DELI.A CAVA. 

Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


JOHN CAPRA, being duly sworn, deposes and says: 

1. I have read the affidavit of STEVEN DELLA CAVA, submitted 


herein and I have discussed the matter with my attorney. 

2. I adopt the contents of that affidavit as if the contents thereof 
are fully set forth herein. 

WHEREFORE, it is respectfully requested that the aforesaid 
evidence be suppressed and other evidence gained as a result thereof be 


similarly suppressed. 


Sworn to before me this^ day 
of Se ptemb^r, 197^./ ' 


J^IN CAPRA 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 


JOHN CAPRA, 
LEOLUCA QUA RING, 
STEVEN DELLA CAVA. 


Defendants. 


STATE OF NEW YORK 


COUNTY OP NEW YORK 


LEOLUCA GUARINO, being duly sworn deposes and says: 

1. I have read the affidavit of STEVEN DELLA CAVA, submitted 
herein and I have discussed the matter with my attorney. 

2. I adopt the contents of that affidavit as if the contents thereof 
are fully set forth herein. 

WHEREFORE, it is respectfully requested that the aforesaid 
evidence be suppressed and other evidence gained as a result thereof be 
similarly suppressed. 


Sworn & Subscribed to 


LEOLUCA GUARINO 


before mo this ■{" day 

of September, 1973; 

/ * 


\J 


L 


A-147 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


■against- 


78 CR 460 


LEOLUCA GUARINO, et als. 


Defendants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
BARRY IVAN SLOTNICK, dated the 5th day of September, 1973, the 
undersigned will move this Court at the United States Court House, 

Foley Square, New York, New York for an Order admitting DENNIS D. S, 
McALEVY, ESQ., pro hoc vice, as attorney for LEOLUCA GUARINO, 
in the matter of United States of America vs. John Capra, et als. , 

73 CR 460, and for such other and further relief as to the Court is 
just and proper. 


Dated: New York, New York 
September 5, 1973. 


Yourg etc, 

BARRY IVAN SLOTNICK, ESQ, 
Attorney for Deft. , CAPRA 
Office & P.O. Address 
15 Park Row 

New York, New York 10038 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 


73 CR 460 


LEOLUCA GUARINO, et als. 

Defendants. 


STATE OF NEW JERSEY: 

ss. 

COUNTY OF HUDSON : 


DENNIS D. S. McALEVY, of full age, being duly sworn 
according to law upon his oath, deposes and says; 

1. I am admitted to practice in the State and Federal Courts 

of the State of New Jersey. 

2. I have been retained by LEOLUCA GUARINO who is a 
defendant in the above stated indictment. 

3. I have been informed by Vincent Lanna, Esq. that he can 
no longer represent Mr. Guarino in this matter due to a conflict -vO-ith 
other trials in which Mr. Lanna is involved. 

4. Mr. Lanna is aware o^ the fact that Mr. Guarino has 
retained me and consents fully to my being substituted in the place and 


stead of Vincent Lanna, Esq., in the instant case. 


Sworn & Subscribed to 

before me this 6th dayof Sept., 1973. 
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BARBARA A. BIEBER 

NOTARY PUBLIC OF N.Jc 

MY COMMISSION EXPIRES 10/20/76. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


-against- 


LEOLUCA GUARINO, et als.. 


Defendants. 


73 CR 460 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


says: 


BARRY IVAN SLOTNICK, being duly sworn, deposes and 


1. I am admitted to practice in the highest court of the State 


of New Y'ork, the District Courts in the City of New York and the Supreme 
Court of the United States. 

2. I hereby move for the admission of DENNIS D. S. McALEVY, 
ESQ., pro hoc vice, for the purpose of representation of LEOLUCA 
GUARINO in the matter of United States of America vs. John Capra, et als. , 
(73 CR 460). 

3. Mr. McAlevy is known to me as a member of the State and 
Federal bars of the State of New Jersey and a man of good moral character. 


perjury. 


4. I hereby affirm the aforementioned under the penalties of 

... --^7 


Dated: New York, New York 
September 3, 1973. 


BA RRY^VAN SLOTNICK 
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UNITED STATES DISTRICT COURT 
SOUTHERK DISTRICT OF NE\-J YORK 


UNITED STATES OF AMERICA, 


V. 


X 


72 CR 460 


LEOLUCA GUARINO, 


Defendant . 


PLEASE TAKE NOTICE, that the undersigned defendant 
LEO LUCA GUARINO , hereby consents to the substitution of 
DENNIS Me ALEVY, of 921 Bergen Avenue, Jersey City, New Jersey, 
as my attorney in the above entitled proceeding in place and 
in stead of VINCENT LANNA, and that he is to act as my attorney 
in all respects henceforth in this proceeding. 

^ (p cf 

LEOLUCA GUAR'INO ^ 


STATE OF NH^ YORK ) 

COUNTY OF NE\^ YORK ) ss; 


On the 31st day of July 1973, before me personally 
came LEO LUCA GUARINO to me known and who executed the foregoing 
document and acknowledged that he exeev^ed the samo .7 

, • A" • *-> 


g -V » 
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GAF art 

73-1280 

September 7, 1973 

Honorable Marvin E, Frankel 
United States District Judge 
United States Courthouse 
Foley Square 

York, New York 

Res United States v, Caura , . , 

73 Cr, 460 


Dear Judge Frankel s 

Pursuant to the memorandum for tninimization 
hearing dated September 5» 1973, we provide the following 
information: 

The Government has decided to refrain from 
offering any conversations incercepted by the bugs at 
1023 Havermyer Avenue, Bronx, New York and 9-20 166th 
Street, Uhitestone, New York. The only electronic sur^ 
velllance evidence which the Goverxracnt proposes to 
tender is certain conversations intercepted pursuant to 
tha wiretap on Telephone number 722-9595 located at 
2034 2nd Avenue, New York, New York ("Diane's Bar"). 

• Tha Initial order dated December 8, 1971 
authorizing the v/irctap on Diane's Ear waa secured on 
the basis of affidavits which did. not directly relv on 
any lirior electronic eavesdropping, A conrideotial 
Informant described in the supporting aj^idavits supplied 
part of the probable cause for tliis application. 


GAFrart 

73»1280 
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HoQorabl© llarvin E, Frankoi 


A0 set forth in the affidavit of Detective 
George Eaton at t(3, the informant was arrested in 
Anril. 1971. We are informed that this arrest re- 
suited from information obtained from a court-authorited •• 
wiretap on Telephone number (516)293-2072 located at ^ 

104 Lockwood Avenue, Farmingdale, Long Island 
number (515)293-2372 located at 300 Main Street Farmingdale, 
LSd! LSL of the ord.r for thi. aod tne 

application therefor b^ve been supplied to the Court and 
Interested defense counsel. 

The Government contends that any analysis of this 
wiretap is legally irrelevant to the admissibilxty of any 
evidence obtained from the wiretap at Diane s Bari 
no conversations of any defenaants xn thxs ^ 

cepted on this wiretap, they unquestionaoly 
to challence its legality. Alderma n v. 

394 U.S. 165, 171-176 (1969); v 

F.2d 117. 122 (2d Cir.), cert , denxed , 4Uo U.S. 

rkf. ^nf ^rrrnnt; ^r, -individuai in any way connected 

wlththlTca^who a^ably might 

^S^h isaueSo SSi' inTrfea y. »03. 73-19; 


such issues. oee v. , 

73»Xg^r~73^-1945 ( 2 d cir . , i9737> 


Very truly yours, 

PAUL J. CURRAN 
United States Attorney 


By; 


y^ tcud /I ■ 



GEitALD A. FEFFER f L' 

Assistant United States Attorney 


GAFtra 
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Honorable Marvin E, Frankel 


CCs Leonard J. Levinaonj Esq 
.roll Park Place 
New York, New York 

Edward Panzer, Esq. 

299 Broadway 
New York, Hew York 

John Curley, Esq. 

.. Legal Aid Society 
Federal Defender 
15 Park Row 
Hew York, New York 

Stuart Holtzman, Esq 
233 Broadway 
Hew York, New York 

■ Joseph I. Stone, Esq 
277 Broa&'/ay 
■ Hew York, New York 


-3* 


Marion Gaines Hill, Esq. 
209 W. 125th Street 
Hew York, New York 

Lawrence Feitel, Esq. 

1450 Broadway 
New York, New York 

Dennis D.L. McAleoy, E'sq'. 
921 Bergen Avenue 
Jersey City, New Jersey 

Bainry Slotnick, Esq. 

15 Park Row 

New York, New York 


Services Unit 
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UaiTSD STATES DISTaiCT COURT 
SOUTilEJei DISTRICT OF NEW YORK 


i.! 

UNITED STATES OP AMERICA, 
-against- 
JOHN CAPJRA, et al., 

Defendanta. 


MirPOFIl’M 

- NOV 23 E73 



I 


73 Cr. 460 

t 

MEMORANDUM 

* 

Roi D efandant Dalla r.-^^ 
-x 


PRANKBL, D.J. 


Defandant Della Cava, nanted in a ^.^arrant 
under the instant indictjnent charging conspiracy to 
ccmnit narcotics violations and substantive narcot^s 


era 

■«£ J- 

O 
tn 

no -jz! 




o ai rr i , 

offenses, was arrested on the early xcoraing of AprS. 

T< -n o/ 

1973, The arrest was niada vih&n he stepped his autoiiiooj.lii^ 
for a red light at Lexington Avenue and East 86th 
in New York City and agents who had bean following 



intercepted his vehicle with theirs. Ths arrest 
vas part of a large-scale “roxindup" of alleged 
narcotics violators in and around New York City, 

Delia Cava had been under ourveillonce for 15 J®inutes or so 
before the arrest, beginning when ha cciorgod frost 
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Bactelorg III, a raatauraat and bar on Lexlr.gtcn 

Avaaua la. tho, east sliities, and walked aocia txio or 

' ■■ ‘ : - 1. . - V'--..- - 

^’‘.thraa 'bIqc3;?;nost2i^'to antar hie ettto,'r..sS>a orlraatlng, :;■ ?•■• 

\i ■' 

officsr3 .haa’.t3atsrainsd,^ bowaver, ; t2iat tbs arrait-: . .. ' - T 

•/ . * * * "** '** i i ■*' * 

• - .*' * •’> , 

^ "akould. be, nada# - if posa Jble, at a . aubstantial distance ' ^ . 

•" 'froa Backslors ixx. to avoid alartliag other parsons ...r’:. •• '' 

• Qchad^ed for apprahcnsioa la the aaEs ^szation,,; ' ’ v 
, ’ ' . i‘. 

r-.’' ’ Following. his. arrest, Balia Cava waa searched , l •: 

, ^ ^ • •t.' 

, quickly? on .the scene. , As atrangers bogsa to gather, 
tha arresting officers took hia and bis antcEobila 

' \l ' ' : ' -i' . 

. 'to ^,,tmd9rground S'anitation Depaxtsent garage, in; '■•■ 
the area of West 79th Stroet and the Sudaon River,, .. 

•' it' j' V. ^ 

,.*• i- 

'Thera, ,Eella Cava'a auto was oearcihad.>' Taking hia.. 'v 

kay.s , ^ .^e officers oponad. the trunk, where thay . found, / v- 
j ' , ' ' r " • 1 ''!; 

intaT-alia , a.brovm gya bag and. a tsachiaa for. sealing T , 

'plastic bags or. containors. In tha bag, the of fleers . 

found $13,999 in cufsency.. Later laboratory. e;:aaination \ 

revealed trracas 'Of heroin in the bag. ; ' 

'■f, 1 ' i. ..c" ^ ‘ . 


’ : ^ 
4t 


' .There was no search warrant,, end Della.. Cava > 


dldhiot consent .to the search. Contanding that the 

. ',1 ' ' ’ * «r 

a£)ar^, w^s illegal, he icoves for oi^prcsalon of' ths 
itan% foiCid ,in the - car trunk. 

i- -S'- 


'•’.‘i V 


4 ^ ■ 
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As a first groimd, Della Cava claims 
. that the arrest vaa dsliharataly delayed to supply 
a pretext for searching the vehicle. The contention 
is not Bupported by the record, on the contrary* 
the evidence is convincing that the officers \^ere 
prompted by valid concerns about the effectiveness 
of their overall arrest assignmants and about 
possible physical dangers if confederates were 
prematurely alerted.' •Hhe court has becoxsa convinced* 
not only in the hearing relating to the instant 
motion* but in allied pretrial hear Inga, that 
the network of conuuunlcatlona among arrast targets 
was a wide and swift one. precautions attending 

Della Cava 'a ai^rest were reasonable and aensibla# 
not pretextual. See McKnight v. United States , 

183 P.2d 977 (D.C. Cir. 1950). 

There remains the question whether the 

warrantless search was "reasonable" by Fourth Amendment 

u.s. 

standards. See Cady v. pombrowski , 41 /l,W. 4995* 

4996 (June 21, 1973). On this subject of 
automobile searches* which has not produced a 
siorale and symmetrical jurisprudence* it may not be 


- 3 - 
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that law enfoxcaaient offlcsxs and counsel 
lack neat or entirely conaistent theories. One ‘ 
officer's xepor*: ^aacribed the search aa “incident* 
to tha axxeat# but this la not lauch argued now, The 
ipain theory of juatiflcation now ia that it was an 
"Inventory search," designed to protect both the 

ovmer (in his property rights) and tha arSasting 

( 

of ficars (against false charges of depredation) . 

But this justification has little or no- siraport 
in thd record. 

Neverthelaes, looking at the time, 
place, and othex’^^rciamstancos of tlie search, tha 
court finds it reaaonsd>la. The vehicle, taken in 

e 

a narcotics arrest, was thought by tha azeestlng 
officers to be on its way to being "lir^ounded." 

The thought was a co gen t one; the autoioobila 
could readily have been thought subject to forfeiture, 
and perhaps should have been libeled for that purpose, 
though it was not. The forfeiture statute, 49 U.S.C. 
§761 ^ aeq. , makes it unlawful to transport 
or possess in any vehicle, or to use any vehicle 
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to facilitate the transportation, or poaaasaion of, 

contraband. Any narcotic dfug which has been 

acquired or is poaseasad in violation of any laws 

of the United States dealing therewith is specifically 

defined as contraband. §781 (b)(1). Subject 

to several exceptions, not icaterial hers i 

“Any * * * vehicle * * * 
which has been or is being used 
in violation of any provision of §731 
of this title, or in, upon, or by coeans 
, of which any violation of said section 
has taken or is taking place, shall 
be seized and forfeited * » a," 

49 U.S.C. §782. 

under this statute, therefore, federal 
officers have a right and duty to seize a vehicle 

e 

when they have reasonable cause to beliave it "has 
been or is" being used in violation of the law 
in the transportation of contraband. There is a 
corollary right to search such a lawfully 
seized vehicle. See Cooper v, California . 386 
U.s. 58 (1967); Carroll v United States . 267 U.S. 

132 (1925); United States v. Francolino , 367 P.2d 
1-613, 1018-23 (2d cir. 1963) (alternative holding), 
cert, denied, 388 U.S. 960 (1967); Davida v. United 

. - 5 _ 


/ 
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■ -422 p. 2 a S23, (loth Cir.,. coxt. d^nlad, 

.^00 O.S. 821 (1970); Onltaa .. a^Ela.' ’ 

■'(2i3'cixir’5a2t.:.d«nliii, ,400. 

^•<g.3. 'a4Hi970>r'teit3^^ 303' ?;'•■ 


=,. - ^'336-97 ■’{S.O.H.V. ,1959) . ^ 

,*5 • ^ i • t . . t . * ' 

‘ •■r ■ ® 3 a® «t hand, ovlderit 

■ tSiat the officer* Ijad raasbnali'leVcauVel'iip' heli'eve' ;•>■ 

, 

_ at ^tha tinia -of the arraat that" the v^^lcie ti'e:"" -’ - 

v'n ^ ^ ^ 

,.waa baiag (or had been) used In violation of v the'^ ? 
icw regarding Wans^jortatibn of contrebauad arid; ^ ' •. 


’•■ -v^. A 
" C ■ t 

. ' \ 




■ ., ' 'f 


Subotaricee hrit' of 1*970, 
fi ££ a^*»which providaa,. pubject. 

to ^-ccaptioaa not coatarial hero, for the for- - 
fait^o of.all yphiclea >hlch are oaad, .or' • 

•ara- intended for uae/ to tranaport, or'^'ln any’^ 

..ff^nner tO’faeilitata tho ,teansportatlon,„salQ,’ v 
receipt, poaaesaion, or cbnc<3Rlinont'» of “ 
illegaUy .c^ufaetured, distributed, or , /J . 

acquired controlled subatancos or ’of rav;; ^ i,r 

materials, producta aaid equipisant usod- in the V 
illepl aanufacturb and delivery of controlled^ * '■ 

‘ * seal (a) (4). any property sub j act • ? 

to; forfeiture may fco seised by the ikttornay 
General upon procGsa, although aaisura without - ' 

procaaa may be made whan 

; ?!:■ “the seizure Is incident to'an arrest or ’ . . ^ 

^ ; a search under a search warrant or an. i . • 

.'• inspection under an administrative Inspection’ ‘‘ 

. warrant.- §291 (b){U . ' . 

promulgated under ^lia section, 31’ b.P.R. 
^316*71 (1973), authorlsa as* t^DOQcial acants of tha ■ . ‘ 

Bureau pf narcotics and Dangas?o«3 Drugs to seize such property 
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. waa subject to seizure. Although at the prs- 

ixlal hearing, tha officers tsnde.^ to dcnvnplay their 
loRowladga of Della Cava*s alleged involvejasjit in narcotics 


activltiao aa well aa their intsraat in his vahicla, the 
realities seem clear enough. Agent Samuels, while 
working on this pzurticular case for only a month, had 
learned of Della Cava in a drug context soma eight 
months earlier. Similarly, Detective Saton had bean 
iivolved since late 1971 in the investigation which led 


to the indictments. During that time Eaton had conducted 
aurveillancs of this defendant, had monitored wiretap 


conversations indicating narcotics transactions (including 
vehicular transportation), and had participated in a 


prior arrest of this defendant for a narcotics violation, 

S’ibally, and not insignificantly, the indictment under whic^ 

Della Cava was being arrested added to the pertinent showing 

i V' 

of “probable cause,** Given these circumstances the officers had ’ 
reason to believe that the defendzmb*a vehicle was subject 


Footnote 1 cont*d 

as may be subject to saizinre. Id. §316.72, 
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2 

tinder 49 U.S.C, §782. 

Viewing the occasion as vie should, from 

.i‘ 1*** * ' 

vantage point of the officers on the spot, 
we are led to hold that the search ’’was closely 
related to the reason [Della Cava] was arrested, 
the reason his car had been inrooundad, and the 
reason it was being retained. “ Cooper v. California . 
386 U.S. 58, 61 (1967).^ 

The court concludes, in stun, that the 


2. The fact that forfeiture proceedings were 
not instituted is pertinent but not decisive; 
the key inquiry is what were the powers of the 
officers in the light of what they knew 
and reasonably believed at the time of the search. 

See Lockett v . United States . 390 P.2d 168, 172 
C9th Cir.), cert, denied, 393 U.S. 877 (1968). 

Although the officers testified that they were 
"ifl^pounding" the vehicle for '• saf keeping, *• 
their rationale for their right to seize and 
search the vehicle is not concxuslve. "Officers 
of the law caiuiot ba held to know all of the •; 

niceties of the law and if it is determined that their 
actions have the sanction of the law, such actions 
are con^iletely legal for all purposes." pavida v. 

United States . 422 P.2d 528, 531 (10th Cir.), cart, 
denied, 400 U.S. 821 (1970), 

3. In Coolldqe v. New Hanroahire . 403 U.S. 443 (1971), 

the Court in^liedly recognized that the presence ‘ 
of contraband may justify a warrantless search of a vehicle. 
Distinguishing Carroll v. United States , the Court noted 
that the facts of Coolidga involved "no contraband or ' 
Btolen goods or weapons * * *," at 462, 1 ' 


e- 
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quearion is a close one, but that the search should 
on a®, balance be held lawful. Cca^are ^vana v. th.it 3 d 3 


385 p.ad 8,4. 815 ,7th clr. 1967).„lth Unlted^tates 
V. Stevenson, 489 P.ld 354, 357 (7th Clr. 1969,. Our 
aoubts are perhaps justified by the uncertain state ' 

Of the controlling authorities. Mhat seems s»re 

clear is that police officers do not behave unreasonably 
■ when they resolve close questions of this kind in 

^ths fashion here presented. Given the somewhat Italted 
’privacy, interest of Della Cava in his auto trunk 
■;;;ch the occasion in question, Cady v. DombrowsVi 41 
. M.S. I..W.48954997„.. 1973,, this court 

, , i? unable to conclude that the things found there 
|a«St ba barred from consideration as evidence. 

• Hie motion to suppress is denied. So ordered. 
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CJIITFD STATES DISTRICT COURT 
SOUTEIERN DISTRICT OF NEW YORK 


UNITED STATES OP AMERICA, 
-against- 

JOHN CAPRA, ot al.. 

Defendants . 


FRAISKEL, D.J, 


rjhJ 



73 Cr. 460 


MEMORANDUM ON PRETRIAL 
* PUBLICITY 

X 


.*» 

>1 




The events leading to the trial in this 
case included actions by law enforcement officers 
resulting in massive and lurid publicity for their 
activities. The defendants herein vere among scores 
taken in a "roundup" in the night and morning of 
April 13-14, 1973. The numerous arrests were supposedly 
to be accomplished with the utmost secrecy. Yet press 
reporters and photographers were invited to be present, 
and at \/ork, through all the stages of the operation. 

On the night of April 13, 1973, the officers 
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achedilied to participate in the arrests asseinbled 
for instructions in a carofiill^ cloaked meeting at the 
headquarters of the Bureau of Narcotics and Dangerous 
Drugs (BNDD) . The watchword, we are told, was D-Day 
style security. However, those in attendance included 
newspaper and magazine photographers and reporters, 
busily taking photographs of the officers, not 
omitting high-ranking police officers and top members 
of the United States Attorney's staff. 

As the arresting officers fanned out for their 
missions throughout the New York metropolitan area* 
media people went along. Some of the official 
vehicles (it is not clear how many) carried photographers 
and reporters as well as the law enforcement people 
who must be presumed to have been the only ones properly 
authorized to be in such vehicles at such a time. 

It appears that one or more reporters actually entered 
(he homes of arrestees with the officers so that they 
might describe the detailed circumstances of the arrests, 
home furnishings, and other essentials that the people 
are said to have a right to know. 
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There was little if any serious violence attending 
the arrests f hut action acenes were caught and recorded 
in the exuberant flashing of caioara lights. The 
arrested people were photographed coming from their 
homes* clubs* and elsewhere. Camerman, all duly alerted, 
were ready at BNDD headquarters and elsewhere to show 
tha arrested people, including an old lady* variously 
handcuffed* "struggling" in the fierce grip of 
official hands on each arm, attcn^jting to conceal 
their faces* or otherwise portraying their roles in 
the drama. 

The press in this area had a ball for a .cot^le 

f ’ 

of days in the week subsequent to the arrests. The 
roundup was described in intimate* paperback detail 
the tension of the secret briefings, the bantering of 
officers all wound and ready to spring* the long accounts 
Of patient sleuthing leading to this finale. There ware 
the Usual references to "reputed organised crime figures. 

. 4 

, *1 j 

A .reporter for the sedate Tinas captured on the front 

'• page the "eonse of exhilaration." Ha told how many 

of the arresting officers were themselves kept in the 

. • »*■ » / .' * ' . 
' dark until the very last minute. A Deputy Police coraaissioner 

r‘.. 
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fmB quoted aa saying on the critical evening before 

/ 

1 

, the arrests t 

"We cannot have a leak. We cannot 
have a leak now. This is a historic night. 

So I want to wish each of you good luck." 

Reflecting further this sense of history « the 

same high official was quoted in another press organ 

as saying the roundup made "the French Connection 

case look li]fe a pebbjLe con^>ared to a boulder." l^tonths 

later, at the trial of the instant case, a government 

chemist was to exhibit a similar Instinct for what 

counts in history. Asked about a crude testing device 

for heroin, he found it useful as a scientist to 

cospare it to devices seen in the motion picture, "The 

French Connection." The expectable motion for a mistrial 

was denied then, as have been other arguments to defeat 

this prosecution, but matters of this kind may yet take 

on a more sinister aspect when viewed from some appellate 

height. Xt is to be questioned in any event how clearly 

the ends of justice are perceived in an atmosphere where 

it has become so habitual to hold the mirror of nature 

up to Bollywood's art. 


Other details ct ths publicity may be omitted 
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for present purposes. They are in the court's 

record for reference on review and otherwise.^ 

Enough has been mentioned to make clear* it might 
be thought* why the court found in these matters 
grounds for concern. The troublesome problem of 
reconciling freedom of the press with the right to 
a fair trial is familiar to everyone. This court* 
like others* has a rule on the subject* which 
appeared very possibly to hava been violated.^ 

The Department of Justice aleo has a commendable-sounding 
rule* which might be read to proscribe press briefings 
and photographic arrangements for "secret" arrests 
on serious indictments.'^ The question of the in<? 
tegrity of the Department's own functioning might 
have been supposed to cause concern in that quarter* 
quite apart from the now familiar principle 

f 

that an agency may deny due process if it falls to 
obey its own regulations. E.g,* Pnitcd States ex rel . 
Accardi V. Shamrhneasv. 347 D.S. 260* 266-68 <1954); 
Service v. Dulles . 354 D.S. 363* 388-89 (1957); 

Yellin V. Dnited States* 374 D.S. 109, 120-21 (1963). 
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As for the court Itself, our "supervisory power," 
if it means something, must entail an alert 
sensitivity to indications that the federal prosecutor 
and/or federal law enforcement officers have 
participated in, or quietly condoned, transgressions 
against court rules, executive rules, and commands 
of the Constitution. 

Accordingly, after the verdicts had been 
returned in this case, the court, in a memorandum 
dated November 27, 1973, directed the united States 
Attorney to explain and comment upon the above-described 
events. Specific questions were put to develop 
some facts about the publicity, the roles of 
government counsel and law enforcement officers, the 
views of the govenunent as to whether there had been 
In^roprietles, and the possible needs for remedial 
action by the United States Attorney, the court, or 
both. Defense covmael ware invited, of course, to 
present their positions. 

Perhaps surprisingly, at least to this court, 
the initial response of the United States Attorney 
was a five-page letter explaining why no reaponae ahould 
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be required on the merits of the questions. First 
of all# in a probably accurate observation# the 
united States' Attorney tooh issue with the 
statament in our November 27 memorandum that the 
subject of publicity had been "loft for further 
consideration at a later time." Whatever the court may 
have had in mind# it does not appear that any formal 
"reservation" of this nature was made on the record. 
Then the United States Attorney reminded us that 
the usual precautions had been taken in selecting the 
jury; that the required assurances had been given 
by those selected; and that there were no grounds in 
our record for claims of error in this respect. It 
was said that " [i] f an inquiry relating to pre-trial 
publicity were ever appropriate in this case# surely 
it could have been conducted before and not after 
the conclusion of a five-week jury trial. 

The demurrer was overruled. The United 
States Attorney then proceeded to give his responses to 
j our Inquiries. In the paragraphs following this one# 
we set out# first# each of the caight nunilser^ 

categories of information called for by the court#' 

» 

then the respective submissions in response from the 
United states Attorney, in full or essential part. 


t 
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gnd thereafter the court's conunents in instances where 
comments, have seemed appropriate. 

" (1) A listing of the media 
representatives (reporters, photographers, 
and «my others) who were present at the 
assembly of law enforcement officers on 
the night of April 13, 1973, at B.N.D.D. 
headquarters, or at any other such meeting, 
where instructions for the arrests 
were given, 

Response ! "No media representatives were present 
at any meeting 'where instructions for the arrests 
were given. ' Three reporters and two photographers 
were present for a limited time at an aasetnbly of 
law enforcement officers at Drug Enforcement Administration 
('DBA') headquarters, 555 West 57th Street, Now York, 

K.y. . . . Their limited presence and the 
reasons for it are set forth in No. 6, below.” 

Comment ! Defendants in answer point out 
that the press stories appearing soon, after contained 
what purported to be detailed police information! 
e.g., as to an arrestee having a machine gun, as to 
the total nuxnber to be arrested, as to conversations 
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aSpoui: ioission aiaong the police officers. 

» Tha Fow York Timea , on its front page for 
Tuesday* April 17, 1973, pui^rted to quote and 
descriije first-hand tho address of the BNDD * ' ^ 

Assisiant Regional Director outlining to the 
asseiniiled officers things like the con^sition 
thai arresting teaias, tha use of coda names and ' ' ' 

aidahands; the location of his own command post, the 
procedure for handling priaonero, and other items 
Gif instruction. The united states Attorney's brief 

I 

assurance may be literally consistent with all this, 
but it does not necessarily volunteer a rounded 

• c 

picture. If the details were vital for the 

■ i.. . * ' ••• . '* 

■' present, we would siirely require the evidentiary 
hearing defendesits propose (note 1, supra! . 

' . .>r ' A listing of such represen- 

^ T "^"’’^taliivaa, along with an indication of 
^ '^their respective media, who accon^ahled 
arresting officers ''on their arroa^fc 
'missions of April 13-14," v- '-f-r" . 

ri: ? ^ Response t Three hamed Doumalista "acdbiwahied 

• ?• * ... . * *** 


‘ --j • ' * 

’c L». r\‘ ■« 


.. .. ‘ ^ ' 
» > .'I'* A *" 

• ^ 


law' enfbrcaiaent parSonnol bn tha, arrest of Johii dapra,'^ 
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Comment ; This is presuired to be literally true* 
provided ve take pains, as the United States 
Attorney evidently did, to read the court's 
question as referring only to the few "arrest mlaaions" 
involved directly in the instant case. However, 
the newspaper accounts showed that journalists fanned 
out all over the metropolitan area, obviously knowing 
where to go (or being taken), to cover other arrests, 
*ich were then recounted in colorful detail as well 
a 8 in photographs . 

"(3) A list of the nzunes of 
those supervisory personnel of the 
law enforcement agencies who authorized 
the presence of these media represen- 
tatives. " 

Response I Presence of media representatives 
was authorized by the Chief of iSomestic Enforcement 
of the Drug Enforcement Administration and New 
York City's Deputy Police Commissioner for Organized 
Crime Control. 
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• (4) A Btetement as to vhether 
the Qaitcid States Attorney ox his 
representatives joined in siich 
authorizations.” 

Resocnse : •‘Ho. * 

Cotprcent i Good. 

“(S) If the ansver to ” (4)“ is no, 
a statesMsnt vhether responsible ntenbers 
of the United States Attorney’s office 
(a) knew of, (b) acquiesced in, 
or (c) opposed such participation by 
media representatives. If there was 
opposition, state who e}q>resBed it and 
how, " 

Response t The Chief of the United States 
Attorney’s narcotics Unit and an Assistant United 
States Attorney, destined to try the instant case, were 
at the briefing session. Fifteen minutes before it 
began the Narcotics Unit Chief "learned for the first 
ticke that media representatives were to attend 
the session. fHeJ expressed disappro'^al to 

- 11 - 


A-174 


jthe Drug Enforcement C3iief and the Deputy Police 
Commissioner] but was assured by [the latter] that their 
presence was neceosa^ in order to avoid •leaks.* 

[The Commissioner] told [the Narcotics Unit Chief] 
that he had commitments from the head s of the 
newspapers involved that this would prevent 
news of. the arrests from being prematurely leaked, 

[The Unit Chief] was not told nor did ho learn until 
well after the events that media representatives 
were permitted to accon^jany law enforcement personnel 
on the arrest of John Capra." 

Comment I This ought to be recognized to 

be as unacceptable as it is disheartening. Such a 

record of fertile, ineffectual protest is not more 

reasstiring thzm the report about the strategy for 

dealing with "leaks." Have wo indeed become so 

is^otent that we must open the floodgates to selected 

proas people to prevent leaks? Does the United 

States Attorney, who reports this without comment, 

believe this is the best we can do? Holmes was surely 

right when he said judges are naive. Perhaps it is 

better so. But we must be permitted to hope that 

resignation to the disaster here described may 

not be con^lled. At a minimum we would wish to go back 
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to our English mentors to consider how they, 
merely humaoi, manage this business so much better, 

"(6) A statement by the United 
States Attorney as to whether the 
participation of media representatives 
should be deemed to have been proper • " 
Responses "In the light of the considerations 
disclosed to this office after the fact, I cannot say 
that the limited presence of media representatives 
at this briefing session was illegal or inproper. 

"With respect to accompanying law 
enfordement personnel on the arrest set forth in Ho 2, 
above, under the circumstances as I understand them, 

1 regard this as ill-advised and wofild not have approved 
o £ it. However, defendant Capra was not prejudiced 
in his right to a fair trial by this development. 

"The facts and considerations on 
which ny answers to this question are baaed are 
eat forth in [a Drug Enforcement Administration] 
r^rt of May 21, 1973 to then united States 
Attorney Whitney Horth Seymour, Jr., a copy of Which 
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xa attached. ■ . . 

Congient i This vies with the two succeeding 
responses for the position of most discouraging. Ha 
are told in effect that the }clnd of glanouriced, 
adventure-story press accounts preceding the instant^ 
trial may be expected to recur. It is perhaps a small"'"' 
answer, but enough for now from a nisi wrius judge, 
to say that repetitions of such perfortnancss, now that 
the matter has been considered in all its gravity, 
should lead to sterner and more positive action by the 
court than msre expressions of disapproval. In the 
meantime, we invite further study by the United States 
Attorney, hdpeful that such attention may produce 
sharper restrictions at the law enforcement sburcss 
upon these varieties of press coverage. 

• (7) A statement by tha United ’ . 

States Attorney as to what remedial' " action, ' ' 
' if any, ha has taken or proposes to taka. 

r 

State, for example, whether consideration 
has been given to the institution of contempt 
' or other proceedings under this court's' 
Criminal Rule 8." 
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.**;'»>■ ^ V.», *. * ' •* *' *“■ ;* *' *• 

.' ' * " Ufifithnsii^ i ■ "Shortly of tar ‘theaaiarro3t3 • •■ ;• 

Wjsitn^ 'fio'zth Sayooux, Jr., thexi Unitod States ■; .. . . 

» . •*■ 

Attomay," ejroraasecl disapproval to [DSA'a Epaastie.:' ' t ‘ 
Snforcsacnt Chiafj; baaad tspoa tha prcaa covaraga, ., of 

■ ’i ^ 

tha raaimar in yihich arraata wera handled insofar- aa the ' . . 

v,,;- ,. ■■ -, . ■ 1- •:■ • ' ■ .f' 

prasa waa conesrnad and ragaaatad’ Jtha •lattar], to ; supply . ,f.‘ 
a ’'full written report about the praos • coverage surrounding ■ 

4* • -.t . . . ‘ . 

the execution of the arrests and during the period ^ " 

preceding the arraignment , As noted in No. 6 abova,' ' ' 

1973 , : , 

ftho lattar's] report dated S3ay 21, /is attached. - '■ 

Shis conailtutea the remodial action taken by the United 

• ..5 . . 

States Attorney cerrserning this nattar. No cohsidsra- 
tion has heen given by this office to the institution - 
■' of contarpe' or other preesedinga undor Hule 8 of ‘ 

•'■7'. r . ■ ' ‘ > 

Criainal Rulaa of thia Court, since Rule B by^itO'^ 

'itaxexa applies only to lawyers and courthouse perBpnnol;" ■ 

' ' ' Camman't t Tha "zeisedial action" is uninMreasivs 

iksZ SeyiMur is to be coicaandad for hio concarn in ‘ ' ' ' 

• 'C' •' ' 

this, , as in otlier things. It is atriking, • howavpr, " 

/ , , . ***** 

*«* y 

that nothing whatever seems to have been done at any ’ " 

. higher level . Aftar all; both tho Drug Enforceaant 
A'diainiQtratioa and the United states- Attorney are landar • 
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tha Bapartssnt of Juatico, Wa night hava hoped that 
aoica’ top '’official in tha Departaeat^* its regulation 
(nota 3i oiipra) having been flouted# vJould have taken 
atepa to back up' tha vain e^Qjraasiona of “diaapproval 
by the ?3nited States Attornay. It say bo imagined 
that steps vill yet ba taken. If they are not#, this 


caaa may becoDia part of a deiconstration that the courts 

1- t ‘ \ 

musfc'nxjva 'against tha evil vtith such weapons as 

• * 

they have ' available. . _ ■ ' ^ . 

J *{8) A otatenant of position 

r « ‘ 

. ’ ^ ■ {IB to what raraediol action# if ouy#^ ^ 

- V ‘ should ba takan by the covirt.". . 

nWabcnoai "It is tha Govarnoent’s position . 
s tliati undar tha ‘ circunatancaa no ranadial action the 

■ Court is warranted. Eowavar, in order to- avoid any possible 

V •> • 

" futuro problend of this nature#. it nay ba in order . for . 

'‘'the Court to conaidar reconsrending-that'Cris^nal P.ula 8 < 

■ pf thio'court be aoanded'to apply to appropriata ipvoa- ^ v 
tigatiVa agencies in addition to lawyors and courthousa^^ 

t • • 

• ' i • *’ . ‘ ' 

peroonnel." - r • 

>*■? ' coiniBent t Again# the court ragr^^^ .that ■-t.; ■. 

“OUT ex^utlva officaro deen themsalvea unwillii}3 ,9^' V. 
unablo'to clban their own houses. Creative voices .tail us 
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^jva been infected by the publicity of soma nsontha 
/lier. 

At the same time, it seetna fitting to underscore 
liidt the mara gnashing of judicial teeth should not 
remain the sole response to such law enforcement 

1 

( behavior. We hear a lot these days about the subversion 
of law and order by rules like that of Mapp v, OhiO i, 

367 U.S. 643 (1961), excluding good evidence "merely'* 
because it was lawlessly gotten. The prisoner must 
not lightly be freed because the constable has 
blundered. On the other hand, if the constable 
assures that he can do no other than blunder soma snyxa, 
the time must come when wo either surrender our professed 
rights or enforce them as well as wa can. 

The United States Attorney scarcely embraces 
the whole of the matter when he concludes in this case 
that this particular trial has not been daroonatratiad 
to have been vitiated by sordid publicity. We assure 
trial juries every day that an indictment may not be 
taken as evidence. We mean that in a profound sense 
oven though we expect our grand juries to have evidence 
before they indict. But the atmosphere and our principle a 
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ara polluted if the indictment and arrest becoiaa the 
circusea they too often are» complete with proaecutora* 
press conf arencas and photographic apraade. 

This court will expect that the response 
of the United States Attorney to thasa cautionary 
reminders will be consonant with tha traditions 
of his great office „ 

Dated! Naw York, Hew York 
January 0, 1974 

U.S.D.J. 
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^COTNOTSSj 

i, Defendanta raguaal: a hearing to develop isoze 
fully the details of the publicity and of, 
governmantal participation in generating ' ' 
it» As is suggested below# the court is not ' 
persuaded that the account we have is by any 
means conrolete. The request ia denied, 
however, on the premise that further elaboration 
of the facta would not alter the conclusion 
that the court should not attcc^jt any specific 
form of remedial action at this time. 

2. Our Criminal Buie 8, entitled "■'Frea Press-Fair Trial*' 
Directives," provides in part as follows i 

" Ca) It is the duty of the lawyer 
not to release or authoriza the release 
of information or opinion for dissemination 
by any means of public communication, in 
connection with pending or imminent criminal 
with which ha la associated, if 
there is a reasonable likelihood that such 
dissemination will interfere with a fair ‘ 
trial or otherwise prejudice the due administration, 
of justice. 

"With respec t to a grand jury or other 
pending investigation of any criminal matter, 
a lawyer participating in the investigation 
shall refrain from making any extrajudicial 
statement, for dissemination by any means of 
public communication, that goes beyond the 
piiblie record or that is not necessary to Inform 
the public that the Investigation is underway, 
to describe the general scope of the investigation, 
to obtain assistance in the apprehension of 
a suspect, to warn the public of any dangers, 
or otherwise to aid in the investigation. 

"Prom the time of arrest, issuance of 
anEsrrast warrant or the filing of a contplaint, 
information, or indictment in any cxlmlhal 
matter until the commancomant of trial or 
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■ Fopfeota , 2 coat * d ' ; , ^ 




• . ' i'* ^ * 

•» -m* 


* ► ' ' . . 

diapoaition witSiOUt trial# a lawyar aasociatad v/ip- ; ' 
tha pyoaecutlon ox daf snaa ‘sitall not'ralsaaa cx ’ 
author irsa'.tha . xeleasa oif ar.y' e^x^judicial- atafcjT.en 
fox di’as^ination hy any a:a;’U3 of , public coi~.iu^C3tio.>» 
ralatihg ' to that Eattar ■ and ' ccncsxningi ’ ; *v ' ■ 

. •' U\ .'..r ’ **'r y* . 


W* WJ- ****«-•## . .■ ^ 

reputation of the occusad# essapt that 

the la'wyex njay make a factual otaxemant'of . y a 

the accuaed^a-.naisa# age# reaidance# ^ 

.occupation# ^d focdly status# and if. ^a • ^‘ V( 

accused has not bean oppr3h4na3d#;;a/lajtyex 

aosociatud with tha pxosacafeion’inay'relaasa^ • ■:< 

•any information necaasary to. aid in hia“' . ; 

apprahsnaioa. or to.- warn tha pidslic of ^y ^ ^ ^ 
dangera he may present! y.''* .i r-«. 


' ' ^ ‘“( 2 ) . Tha exiotenco of contents of . 

,any confession# admission, or atatoi'cant gijan-^. 
by" the accused# ox tha' ref^al‘'or , failure J • ■ ’ 
of the accused to make any. state^ntJ.^t 

-t* » ■* V '*v-- 54 .••• / •■ H » #..#• , •*+. f*' # ■ *'* 

“(3) The ' pezf orraas'icai of any’ estaadnat ions 
o^^ testa .or th*( occased’.o .rafuaar or fai^-ara 
,to submit to, an. examination pr tost ;t 

(4)/. ^a. Identity#'' teotls^nyk'^or^^^^ 

cVedibiliW. oiS prospective 'witnaases #•* oircspt . . * 

that the lawyar cay aimounca the identity 
of the victim if tha announscaenh is _ ’ ‘ .. 

not ptherwiaa prohibited by law; ■, /v. ^ 

irfw 'tV-.' ’ ■• *• -x.i*'”' i' • 

• "■■"'■' •'(sY' The posaibility of ‘a plea OJ?^ v 

guilty to ' the offense chargsd or a lesser % 
of f ^aai ^ ^ V 

Any cpiai*^ accused's.^' 

guklt’of irinoccncn or os to tha mar its 
of the case or tha evidence in the 




••' • ••»...■.• .;> j- >* • • 


ir ^ 


i 


T> r5a-t-~3nt o2 Jvi3ti=3 sagalatlona 

at 23 CPU 550.2 provide io Daemingl::^ pexcir.^n; 


pcCtj 


’ -^ur ssiisisi- availooilit’j:.._ 

to news jnadia or infoxcafcion io , 

and civil cossa ia a ccattor 
beconia incraaaingly .? 

in tha adainiatratioa 9 % J 

of this atateicent i 3 to 

cuidalinaa for tha reloasa of cuca inro- ^ 
by perconnal of tha Eepartaaot of ouarrca.. 

* . • . • • . • i . - 

^ . 7 - V #***,* • 

K • (b) Guldallnea to crisrii nal, 

* ( 1 ) TKiasa guidalinaa ehall apply to 
tha ralease of information to aawa “-aa^a 
frcm tha tima a person is tha euojac- o 
a criminal iriveatigation until any • . 

. ceeding resulting from such an invaatigau-on 
has ^bean terminated by trial or , 

•^■( 2 ) '.--kt no time shall pereopnol of the ,v - 

Dcpartoent of trust ica furnish --,y ’ 

ox information for the purpoaa o- in-lu-n^- .g. 
tho butcoma of a defendant *3 trial# nor ^ ... .. . 
Sail personnel of thb Dopaxtesnt jurnisn 
any atatament.ox information# 

■ reasonably be e:roacte 3 to be dissei^naued . 

’ by means of public communication, it oucn 
& statement , or infortT^ticn may. .reascnaoly 
; be expected to iafluenca .the outcpm^ o- a 

7 pending -Bt Suture trial.' , , 

•^^r^Porsonnel of the Dspurtaent^of 

justice#v subject to. '- 

j,— — 5 ,-.j 3 bv law or. court rule or o-d--# •.< ■. j,;; 

. ^ mSice public ;tdic .foUq^ing information,. 

■jU Tho dafandant's name, ago, residencOi 
s ercoloyment, marital status, and 
ai^Iar background information. 

• «iii» 
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Footnota 


3 cont’d 


"(ii) The aubatance or text of tho 
charge;, such as a con^laint, Indictmant* 
or InforcQatlon. 

" tiii) The Identity of the Investigeiting 
and/or arresting agency and the length 
or scope of an investigation. 

" (iv) The circumatancaa inanediataly 
surrounding an arrest* including tha time 
and place of arrest* resistance* pursuit* 
possesaion and use of weapons* and a 
description of physical items seized at 
tha time of arrest. 

'Disclosures should include only 
incontrovertible* factual matters* 
and should not include subjective 
observations. In addition* where 
background information or information 
relating to the circumstances of an arrest 
or investigation would be highly prejudicial 
or where the release thereof would serve 
no law enforcement function* such informa- 
tion should not be made public.' 

*****' 

"(7) Personnel of the Department 
of Justice sho^^ no action to 

encour age or assist news media in 
photographing or televising a defendant or 
accused person being held, or trans|^rted 
in Federal custody. Departmental 
representatives should not make available 
photographs of a defendant unless a law 
enforcement function is served thereby.* 


iv- 
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1 Apart from its iroraateiriality, .^tha contantion . . 

*, eeeraa unsound. Our • trial fcagan. in October, ; ... ; ■ 
six months after' the nubliclrad arroota,. 
t' To revive the publicity" by a hearing about it , . 
vas not clearly desirable. Tfc» court • - 

■: jl8 ,not retjuired in the circuaatancea to treat tha 
...as forever closed, v 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP YORK 


UNITED STATES OF AMERICA, 
-against- 

JOHN CAPRA, et al., 

, Defendants. 



PRANICEL, D.J. 

Among the many subjects touched in pretrial 
hearings and left for further consideration at a later 
tide was the matter of pretrial arrangements for publicity 
attending the mass of arrests on the morning of 
April 13-14, 1973. There remain questions as to whether 
these activities should be grounds for remedial action 
of any kind in the exercise of the court’s supervisory 
power over the business of law enforcensnt attending 
federal prosecutions. 

Government counsel are now directed to 
present, in addition to other submissions contemplated 
•for defendants' post-trial motions, the following i 
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(1) ft listing of the media repjrasantativaa 
(reporters, photographers^ and any others) who were 
present at the asaeinhly of law enforcement officers on 
the night of April 13, 1973, at B.N.D.D. headquarters, 

or at any other such meeting, where instructions for the 
arrests were given. 

(2) A listing of such representatives, 
along with an indication of their respective media, 
who accotipaniad arresting officers on their arrest 
missions of April 13-14. 

(3) A list of the names of those supervisory 
personnel of the law enforcement agencies who authorized 
the presence of these media representatives. 

(4) A Statement as to whether the United 
States Attorney or his representatives joined in such 
authorizations . 

(5) If the answer to "(4)'’ is no, a 

statement whether responsible members of the United 

% 

States Attorney's office (a) knew of, (b) acquiesced 
in, or (c) opposed such participation by media 
representatives. If there was opposition, state who 
e:xpres8ed it and how. 


- 2 - 
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(6) A Btatenent by the United States 
Attorney as to whether the participation o£ media 
representatives should be deemed to have been proper* 

(7) A statement of the Uhitad States 
Attorney as -to what remedial action, if any, he has 
taken or proposes to take. State, for exafl 5 >le, whether 
consideration has been given to the institution of 
contecpt or other proceedings under this Court's 
Criminal Rule 8. 

(8) A statement of position as to what 
remedial action, if any, should ba taken by the court. 

The foregoing submisalons should be served 
and filed by December 17, 1973. 

Defense counsel are invited, of course, 

✓ 

to present materials they deem appropriate on this 
subject. Without limiting the scope of such submissions, 
the court recalls that there were placed before us in 
pretrial hearings some photographs of people being 
arrested, including some evidently being "posed" for 
photographers. It may be that materials of this 
kind will be appropriate for this or some higher 
court in considering the fairness and propriety of the 

- 3 - 
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IDTITED SC\TES , DISTRICT COURT 
SOpTZErs^I ’ DISTRICT OP NEW YORK 


U2IIT3D' STATES OP' AMERICA, 

. ‘V- 

."■•.•■'I 

r Sif - , t 

.-p.^ainst- •• 

JOHN' CAPRA;'et al.. 


MEI'IORANDUM 
73 Cr. 460 



‘•h ■'^ 7,*' 
i ■ 


Defendants. 


X 


ivi 

' DEC 2 ? 1973 




PRAl^KEL, "D. j. ' ' 

' ‘ actual trial of this case (including ' • ' 

r»'v' ‘ 

epproici/ttately a half day for jury selection and one and a 

• ’■ ' '• 

iplf days for the jury's deliberations) required a total 
ox ,bppr6xiniately 19 court days. As is not uncommon, 

, * • . -j • • 

a subistaritiai number of other days prior to trial were' 
raquired £or the heai^ing of mbtions to supprasa evidence, 
in^the -end, the three motions requiring those 11 further 

. t' 

days, of hearing wore all denied. o.no such denial has 
been- embodied in an opinion which was given to counsel 

• * ■7'^ . • 

' * rxj 

but" not filed Until after' the verdict, all bsing^.?greed 
.that" there should, bo all posolblo efforts to avoid' pub, licil?y ^ 

coneara aboui' publicity/ coaled' ‘ ' 
witn- t**a prcobures of tiinbi lc3 tothe ’pbs'tponomaht -'‘X •' 
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of opinions explaining the rulings on the other two 
notions. This is the last of such delayed opinions, 
accounting for denial of a notion to suppress a large 
shipment of heroin and cocaine found in a suitcase. 

On October 28, 1971, the suitcase in 
question was opened in a baggage room of the Central Union 
Railroad Terminal in Toledo, Ohio. The suitcase was 
found to contain some 5 1/2 kilogreuns of heroin and a 
kilogram of cocaine. The evidence thus disclosed came 
to be a Biibstantial factor in a state narcotics trial in 
Toledo, where people there ultimately convicted sought 
unsuccessfully to suppress, claiming the requisite 
proprietary interest as grounds for their standing. Much 
later, as the instant case approached trial, three of 
the defendants heroin brought on a similar motion, also 
claiming the necessary possesspry interest. 

As the motion in this case was originally presented, 
upon affidavits, the claim of a possessory interest by 

the movants - John Capra, Leoluca Guorlno, and Stephen Della Cava • 

1 , ! 

was in general and conclusory terms. A question arose 

as to whether such broad oanclusions, particularly in the i 

odd circunistoncoB of this case, should be deemed sufficient 

-2- f 

i 

« i 
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ic* Crtw^ C^eYOr-etC' 

^ **il ^ *ri»^ I •.',»»* i '.Ooti ti^ci iJOAfciJ & id Lii 

Liitoil to (loittoiliitirolto eiicii oii J j^l ctoV c)..ouJ.a 

]de tha subject of evideatiiery tt;4^tiC>^4i >. :■'./< 

b«.. c:q:caed to crosa-eocaaljMtion, thin 

b© ccmfortably cpea tuidar the dt»ctrir«<» <*,? ,y^. 

3^ ^-S. 377 {1563?, vMcfh li»r» f*4 a>«4 6^/ AiVa^V 
it) fb» ^crvercmeat** c»^ i-i jfrS. , 

fe'iS •^i?;l:'hf!rt fef taxi* crsati tr» Lac vg« « *oa9*r»hi»<r 
$>«lr?i5tnai«rts Wfcre-Sj»^ tnr i -rt-rid id.t?' **«. -StTit 

Hilaibfe ^ tier wsffian-bcofjirrr *nr^arij3tt.i , •ph.y tnrp^^tif:^ 

Vt 'cte3<et‘i?lft JiT. 33rat*liaTtL'ir chisar in ^ 

*t 2 irammrttiiin, cnutmntiing- 3ij«ct.;ft<Kil,iy 
itf«»*VrUtAnfc «br 'roimtc'.-ry •sjE' homin «»w 

*rt?Xn<5^ ‘^joerdb. TTlti *iiEaHt •^ccplarLb-^ft ttiJrt; 

Uti f». v«»a::4jb*5p; ix' -TOttcEiaxajB*** LtK?luVia.»x^?; 

'rtaa2=ttdl»- fctx^a^swrrlixti., J^iXhf rfj^ 

HBiis, ■‘*jh *•&►> i^aacftaWR .ursitendr i^bt thljb- .-oii?, vii%i tt^ 

UWiJii} *>iafi 3 iwri*t 2 a£?:^ siteyre larir pjarrisiiasdc tiuj- . 

‘•»tbe«hA±t3aat*.>3fi^nocot4M^ vaetsW 

>3:oe>;dd rsht -loxtcoBa*' -rtm^ 

‘*^f?6^br^i«i»«d6ndTiI»iitier<«or.MMiTr«y.-lai re^jkdbt?^ .■vi>»l^?!4;:f sr 

fc%bs'J4iiWc»htab£dcgi9ta. '^!it?du5tit>ww#st?f&^ - 

Jf^^b'^gg^oeririrtsb)' jjjtadwRtiilLft 
* _ -.' -5^- 


i> 
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cusfeoffier. The cuatoffier would thereafter pick up the 

narcotic* delivery. Other 

Wido^co iatexf ohowed that the transaction was coz^lated« 
texcap^ that the consignoea were arrested in Toledo when 
., .they arrived to claim th© “property, “ 


• fj' ♦ 

* ^ ^ , Tt’ * \ t . ■, • • 

i - i . Heaara. Capra and Guarino testified na to 
^^sir partnership intareata. The totality of tho 
, t eat irony 6^ the thrsa Us to the effect that they all 
j jointly owned tha suitcase,^ and thus had joint and 
^averal standing to seek suppression of its contents 
•found' In the Toledo soareh. " ' 




•The testimony from this point proceeded • 


• ' .» — point: proceeded • 

io tak^ on^eh eraat* flavor of the Uniform toirnnoreial 
; Codd^raU«» than our usual narcotics case.^ Tha movants 
iirough testimony by which they undertook ^ 
f relinquiehed their possessory 

^^est,. lit the ^ouiUase whon it was given to the courier, 
ergu^nt betng ttnt th. risk o4 ioa. rawiaad upon , 

f-noiM ' « ' - _ • ’ ‘ 5 .. 


Elaboration Of thl, nrgumsnt. thay . ' 

'4™!f .ti>Vhiia iot haan paid In full ior th. nircotica. 
,,|>o ttatf tea c^argh^, aa wall tea rlak of loan, never 


••• •./ t *• '^.r» ; ^ , 

Uv .... . 


*' a.;,' ‘ 'v, 

m»Am . \ * T 4 


> -r • V \ 
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The argument and the motion failed at this 
point:. The' evidence, sufficiently at the suppression 
hearing and then beyond a reasonable doubt at the trial, 
shovrPd that these utovants, in the particular transaction 
and in many others, consistently demanded that the 
payment for their narcotics shipments be *'up front" - 
i.o., in advance of shipment and delivery.^ From the 
evidence before this court, it appears that standing 
to attack the search, if it existed anywhere, resided 
iln the consignees rather than the consignors. The movants 
here had been paid in full for their contraband and had 
no farther Interest of any kind either in the wrapping 
- the suitcase - or the contents. See united States v. 
SaatSiEi. 240 F. SUpp. 80, 82 (S.D.H.Y. 1965) . 

This conclusion seems sufficient in itself 

7 

to defeat the motion. 

It should be noted, however, that on the 
further facts disclosed by our hearing, the motion to 
suppress would be denied in any event. The court concu'ludes 
that upon the particular facts of this case, as they 
unfolded in Toledo, there was no such invasion of 
privacy through the opening of the suitcase as to require 

suppression of the fearsome things the suitcase contained. 

- 8 - 
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' mis MUiteaa* waa oheokad at tha baggago 

r? * * 

^ t!h« Railroad Taxmlnal at approxlmataly lit 15 ;|a.a. 

’■iV.‘’'’S' > ■■ ■ ^ ' ' 

' on Cctbber 20, 1971 » The baggage agent on duty, Milton 
vy* ..dUlert, suggested to the depositor that the case be 
tj' ...placed In a coin, locker on the main concourse of the 
h tefc^ai where it would be safer. The man Insisted, 

; . however, that it be kept In the baggage room. Ee 
^ 1 ^® would pick it up In a day or two. 

4 • .i ‘ . 

• ; „.h.. Julert thought the circumstances suspicious. 

T^e bjaggage room was ordinarily used as a repository 
of tq;> to a few hours for luggage to be 
I placed. oh or received from the two trains which daily 
tl|urough Toledo. The suitcase was the first 

*V' , 'SI* ‘ 

' ■ f I*”!; ^ months. In addition, the 

f 1%. the suitcase "acted funny," was "nervous 

raised his voice aggressively in rejecting 
” suggestion. Furthermore, when removing 

.0 i 

? !<, • ® storage area, Julert noted It was unusually 

.V.- ' ■ . ■ . , 

■ ^ ® "rustling" sound like cellophane or 

...plastic,^ , For a fleeting moment, ha considered that the 


/*‘’,=|saS^ight, COT ‘ Since Julert was scheduled 

no:irt two days, he reported the presence 


t 


A-196 


V *•'- •. r 


•' * i. ^ **■•"•. •' 

rw.-#^ .. * - k.‘i\ ' 

■ "of the , auitcjiae io th® relief b&ggage aasistant* 

Ir ^ 4^ 


>r:^;’charle8 Slboid. on Saturday# Octol)er 23# SlboXd made ^ 
I’.f'a; sir^lar' exacilnation of the suitcase# noting ita , 

pweight and the •swlBhing* sound It produced. 

"'■• ' '■• " • ■• •“■■'■< '/’ '"•f ii:’ 

; r. ‘ > * wr ' tohoh the bag had not been claimed by 

. • • ,- ■■ ■' ^ ■' ""■• 

..i^Puesday# October 26# Slbold and julert discussed ltd *' 

/i •■ ■**., , .1 '■', ' ' " J.. V irj;*,,*. 

t^r.coiitinu^ preiehca end Slbold suggested ^at the ■' ‘ 

3 y. '.Tt ■■«'.* '• . , > ■’ ' • 

Railroad. police bo contacted. Julert was conceded - , 

h -1 

V.-4- », • • ..; .'4i' ^ , . ■ ■ -. ■< , 

y about ^the security of the suitcase. Slbold on ' , ; ; 

Vj*" '■<■+■.-■ -V' • • ' ■ • ■' 

y .»* • •? 

^1* 


I V > 


a'l. 


:s-tiia other ;;hand vah wrried that it might contain 


7*». 

fc 


”■'■ f-'Blboid Bpoho the next day with Captain 

\b-'5 ■.' ' ’ '•• ;■ > . .T’O K-v.Sm ^ > 

vi^'AlbertlBlevlha of the Penn Central Police. Slbold 
in/toiated. fee. surrounding the checlclng of - ’ 

tKi ■ ■•v'..,, ■'•• • ' *•■ '■ »'v..i '•. '-"'V .v 

- the bagr and indicated' that ho wished to open it. Both 

‘'j(.m8n .then ,;Went '.to the baggage, room where Slbold attenpted 

-jih '. '-t'' '.-i ■ ■' • ■ ' -'■ ••• '" 

>f ..unsucce8i£ully to cqpen the suitcase with beys kept , 
t on h^^^^i VSldylns testified that hie fxmetion wae to 
iact a^ai'witncsfl# purauant to Pehn Central policy#- 

i to'- protect the.-, baggage agent arid the company, ffoin . ss . i 

- • {,'■ ^ V ■ • - n. > ■■■ . ■ -r’i"*' 7*v 

, n't* •niwrtj'lM wsa eimilSrlv! ' ' j'-t" 
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been present on a prior occasion when the makings of a 
pipe bomb were discovered in a parcel stored in the Penn 
Central Station in Cleveland. Blevina told Sibold that he 
would try to get help in opening the bag, and that afternoon 
^^Qjnested auch assistance from his friend and “primary 
contact" with the Toledo Police Department, Detective 
George Ryan. Blevina indicated to Ryan his suspicion 
regarding the possible presence of explosives. 

The following day, Thursday, October 28, 

1971, Detective Ryan arrived at the terminal 
accon^janied by officer Gerry Bedal and Detective 
Robert Beavers. Bedal, who had experience in opening 
locks, had been en route to the station with Ryan when 
they met Beavers and invited him to join them. Both 
Ryan and Beavers were assigned to the Metropolitan Drug 
unit of the Toledo Police Department, At the baggage 
room, Bedal, in the presence of Sibold, Blevins, and 
the two other officers, attenqpted unsuccessfully to turn 
the two locks on the suitcase with a screwdriver and a 
plck>like iratrument. He finally opened the locks with 


5 
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paper cllpe provided by Blevins and Slbold. Sibold 
then took and opened the suitcase* Inside there were 
a number of plastic bags containing a white powder 
and some towels. Officer Beavers picked up one bag 
with the initial "C on it, opened and examined it, 
and showed it to Detective Ryan. Suspecting that the 
bags might contain narcotics, the officers requested 
a field test kit from the Metropolitan Drug Unit. 

When the field test of the "C” bag 
produced a positive result, several officers took 
two of the bags to a nearby laboratory for further 
examination. The suitcase and contents were stored 
overnight in a safe at the Terminal. The next day 
officers removed the plastic bags to the police station, 
replacing them with objects of equivalent weight. 

On October 31, 1971, at ^proximately 8tl5 a.n. 
Willie Mlddlebrook, named as a co-conspirator but not 
a defendant, presented the claim check and obtained 
the suitcase. In the main concourse of the terminal, 
he met defendant Alan Morris. Both were arrested 
by the Toledo police. 


9 - 
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'UJson the foregoing facts* the court would 

A » ‘ 

i^jiuatain thO' aelz\ire if there were occasion to reach 

•*» 

i tiler, question. This was not an "intrusion* initiated 
lay Isw enforcement officers "with the specific 
^Intent of discovering evidence of a crime * * *•" 

• ready . v; PombrowBlti , 41 O.S. L.W. 4995, 4997 n.* 

June' 21, 1973). See also Haerr v, united States , 

%2dp P. 2d 333, 535 (5th Ctr. 1957). It was in fact 
\^ib|''*£>fivate* search in the aaple sense that it was 
’''^<^dcrtahan hy private persons acting upon private 
IPJjspicions touchiing legitimate concerns of their own 

; i , 

. r. tod their erployer. But for their inability to open 

i^ejisuitcase by Idiemselves without damaging it, the 

■* 

l!' railroad. enployees would never have involved the 
*’■ * ' 

Failing in their own efforts, the baggage room 

v^^lbyoe tod. security off concerned over 

. "'^he itoipicious' Oircumstancas.. attending the stored 

rhagi-' the' toJoewhat menacing manner of the man who 

ft 

delay after the promise to return 
" .in 'h' day or two# the unusual weight of the bag, 

sound of its -contents.. 

. *" 

- 10 - 
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While the railroad eoqployeea did not have 
or seek legal advice* their conduct was at least 
consonant with their euiployer'a duties and rights - 
whether as e non-gratuitous bailee* see O'Brien v. 

Penn. R. Co .* 184 F.Supp. 305, 30? (S.D.N.Y. 1960) y 
Pnited States Fire Ina. Co. v. Paramount Fur Service * 

168 Ohio St. 431, 156 N.E.2d 121 (1959) » National 
Liberty Ins. Co . v. Sturtevant- Jones Co .* 116 Ohio 
St. 299* 156 N.E. 446 (1927 ) t F.E. Avery Co . v. George * 
160 N.B.2d 305 (Ohio App. 1959) » cf. Boyden v. united 
States . 80 U.S. (13 Wall) 17, 21-22 (1877), or as a 
conanon carrier* see 47 U.S.C. §20(llJ»y Miseouri Pac . 

R. Co . V. Elmore & Stahl * 377 U.S. 134, rehearing 
denied, 377 U.S. 984 (1964) f Secretary ot Agriculture 
V. United States * 350 U.S, 162, 165 n.9 (1956) r 
Continental Can Co . v, Eazor Expreoa* Inc .« 354 F,2d 
222 (2d Cir. 1965) r cf. The Nitro-glycerine 
Case * 82 U.S. .(15 Wall.) 524 (1872) r Bruska a v. 

Railway Express Agency * 172 P,2d 915* 918 (10th Cir, 
1949), to protect its ovm property, the property of 
passengers,, and the physical safety of everyone 
against even modest* if not chimerical* dangers of 
explosions or other kinds of destruction, 

- 11 - 
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When the Toledo police officers arrived 
in this setting, the occasion for their presence was 
pzlioarlly service to those who had enlisted their aid 
rather than the pursuit or detection of criminals. 
Uhdoubtedly, they were prepared to be interested 
in evidence of criminal misconduct. But they were not 
required to have a search warrant for the precautionary 
assistance they came to supply. See Cady v. Donfbrowshi . 

4i U.S.L.W. 4995, 4997 n.* (June 21, 1973) i Haerr v. 
united States ^ 240 P.2d 533, 535 {5th Cir. 1957); 

Marshall v. united States . 422 P.2d 185, 189 (5th 
Cir. 1970) „ 

In short, t!:ie court would sustain this 
* as an essentially private search and a lawful seizure 
under authorities not always perfectly harmonious but 
sufficient in their net effect to validate what was 
done here. united states v. Blum, 329 F.2d 49, 

52 (2d Cir.), cert, denied, 377 U.S. 993 (1964); 

Wolf Low V . united States , 391 P.2d 61 (9th Cir.), 
cert, denied, 393 U.S. 849 (1968); United States v. 

Ayerell , 296 P. Supp. 1004, 1008-12 (E.D.N.Y. 1369); 

Uhlted States v. Beasley . 485 P.2d 60 (10th Cir. 1973); 
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united States v. Echols . 477 F.2d 37 (8th Cir. 1973). 
cert, denied, 42 U.S.L.W. 3195 (October 9, 1973); 

United States v. Burton , 475 F.2d 469 (8th Cir, 1973); 
United States v. Canqiano , 464 F.2d 320 (2d Cir. 1972), 
vacated pn other grounds, 41 U.S.L.W. 3671 (June 25, 
1973); United States v, Tripp, 468 P.2d 569 
(9th Cir. 1972), cert, denied, 410 U.S. 910 (1973); 
United States v. Gold . 378 F.2d 588, 591 (9th Cir. 
1967); United States v. Pryba . 312 F.Supp. 466, 

472 (D.D.C. 1970). But cf. Cornoold v. United States . 
367 P.2d 1 (9th Cir. 1966). 


Dated; New York, New York 
Docerabet 2 ^ , 1973 
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“' . FOCTKOTESs 

Septeiabor 5, 1973, aubmitted 
^ ‘ ^ adopted 1^ the other two 

• ^ dcfenawtfl roaroly etatedi -The bag * * * was 

' together with the defendants . 

■ ■ •- «»« aforeaentlonad 

®®fi*ch and seizure,- • „.'“• -_ . 

<3ate9 exactly, what 

I do icnow io that l purchased the bag that 
Buppooedly was nat in Toledo, i purchased it 
^ la Korvattee and Ipiid- SO-scinethlng dollars . 

'a ’ I also put this nareoftics in thiala^, 

.tcoK:;. this bag and delivered it to Raisosi- 

i ri M'*’ • ' 'v M • • ■ . . -• s ^ 

^'soation whether Della Ca'v^' 

- j' had discuseed with capra and Guarlno the 

^ prior to loading it, 

^ *Vhe.stated,. -Yes* elr, we talked about the ' 

. ..Hto go into, it and Who was going to get it.<* 

I ?' ■ V,j ~j ’■ 'Zt ' t . iji'? , ,* ; - ' » . •* •■ 

3#^+TO®^inoney,uaed,to purchase the bag was .from what 
^^j^DellacCavii tesnsd a -kitty," contributed 

! 4 ^ree movants, Guarlno elaborated 

i \,i'iOjtvthls injhie. testimony t 

,.)s ■■' • ,'• „•(. .■*.*■., 

'■ . ■ ' •i' .. •• • t 

i to, make any . expenditures in 
w our businesses, 

>%ho Vpuld relate it back to us and we would 
v‘''Vl5?i»*«rflo him. That's, the extent of the ' f 


'"V «-*kittyf.wa,t:had;>?«; 


,tv 
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Zllustration from Della Cava's testimony i 

" ***^* *"y discu3sion> 

With Mr* Ratnos- regarding what - wuld /' 

nappen, if anything, should the drugs be ' 

*^05^ or .on which 

paJTcv tine risk of lonn 
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Footnote 4 cont'd 


"Q Mho would be responsible. 

"A I would be rsaponBible. " 

ISrIno? ^eapon..s by d.fend«t 


”0 I wamt to ask you ~ Strike that. 

drug, until the entire 
agreed upon, was paid? 

"A The four partners. 

x°don"t =«™hIrX s^J^d ""’n- n 

”tb 

. A The four partners. 

Q That was your agreement? 

"A Yes. 

"Q And that was your atate of mind? 

"A Correct, 

pald”l”fun ao per th^' purtnero, 

togotherr agreement you all had 

■A Ko. 

^ugs with .[sic] ? ultiraately dispose of th® 
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Footnota 4 cont*d 


*A Correct. 

"Q That waa his business? 

"ft I never inquired. 

"Q. r Your part of the partnership was to produce the 
drugs, give them to Ramoa for the ultimate final sale? 

"A Correct. 

. » 

■ "Q ? And that sale v»aa never materialized, was it? 

"A ^ Correct. 

"Q There was still a balance due and owing the 
last time you saw those drugs? 

,"A Correct. 

. I ‘ 

Similarly IT defendant Capra testified t 
* * . ^ * 

"Q Tfas there a sale consummated prior to their 
. receipt by. the buyer? 

"A. V All they wanted was a partial payment down. 

k..: 

• > *Q ‘Would you tell me the arrangements? 

^ • i ■ > 

"A All right. I'll tall you the whole arrangements. 

' The arrangements was we would not give anything 
up unless we got any money first, pirtial anyway. 

"Q That's known as front money i is that correct? 

"A That's correct. When we got the money, 
then we proceeded to give the money, take the 
narcotics with the assunption that if it Is not what 
it's svqpposed to be or short or bad, or whatever, 
the money would come back to those people thab put 
.,'up the money for the narcotics. And we would get the narcotics 
back and we would turn it back. 

-iii- 
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"A That's ray responsibility because somebody, 
ttiey can't pay for what they don't got. 


"Q Therefore, in yovir own mind and in actuality, 
you never relinquished possession of the narcotics 
and the , suitcase; is tnat correct? 

"A Never , " 


5u Della CaVa testified that he an3 his partners 
•Vould get the money or the suitcase back" 
depending on whether or not the customers were 
satisfied with the shipment, Capra stated that 
"definitely" the partners would have to pay for 
the narcotics if they were seized. And, if the 
narcotics were short "it would be up to the people 
that were getting the delivery to do whafc they 
wanted with it, as far as maybe balancing it out 
with money or return it or just ask for the rest 
of the delivery. " 

6, Although the three movants testified at the hearing 
that they had only received a down payment for 

the narcotics shipment, their own figures belied 
this assertion. Any amounts still owing ^re for 
their codefendant Jermain and Joaquin Ramos, 
a co-conspirator who testified for the prosecution, 

7, Tills result does not create any problem of 
inconsistency in the Government's positions 

of the kind considered in Jones v. United States . 
3(52 U.S, 257, 263 (1960), quite apart from the 
somewhat open question as to how, far such 
inconsistencies may matter under the law as it 
exists today. Brown v. United States . 411 U.S, 

223, 228-29 (1973). 

The motion to suppress was made, qulfe properly, in 
terflte of Counts 4 and 5 of the indictment, which 
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related to the tranoaction ending in the Toledo 
, seizvire. it waa entirely consistent with the 
Government’s position before trial, still more 
clearly at the trial, to show that the m^Vanta 
had possessed the narcotics, as the indictment 
' alleged, "in the Southern District of New Yorlt," 
and that this possession ended when th© suitcase 
> waa given in this District to a courier, well 
before the later search and seizure in Toledo. 
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Lengthiest otnong the extendcdpretrial he^^ng^ 
in this case was that generated by the contention that there 


had been a violation of 18 U.S.C. §2518(5) and N,Y. Crim. Pro. 
Law §700.30(7) because telephone interceptions pursuant 
to Btate authorizations had not been sufficiently “minimi zed, “ 


The issue was narrowed to Require that we consider only the 
course of overhearing on one public telephone, at Diane's Bar. 
Even this turned out to require evidentiary hearings extending 
over some seven days. As a result of those hearings, and 
upon the study of detailed submissions on the law, the court 
denied the motions to suppress, but postponed until after 
trial the filing of an opinion explaining the decision. This 
msEorandum gives the explanation.^ 

The eavesdropping warrant for the Diane's 
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Bar tap was issued by New Vork Supreme Court Justice Harold Birns 

on December 8, 1971, and authorized the interception of 

the "telephonic conversations of JOSEPH DELLA VALLE * * * 

pertaining to the purchase, sale, transfer, shipment or 

possession of narcotic drugs * * *." On January 6, 1972, 

Justice Birns extended the order for an additional 30 days 

and amended the warrant to Authorize the Interception oft 

"telephonic conversations of JOSEPH DELLA 
VALLE and also telephonic conversations 
of STEVEN DELLA CAVA , with each other 
and with their co-conspirators, . acoos^lices, 
and agents, * * * pertaining to the purchase, 
sale, transfer, shipment or possession of 
narcotic drugs * * *." 

Pursuant to these authorizations electronic surveillance 
was maintained from December 9, 1971 to February 4, 1972. 

The court has studied in detail the directions given to 
the monitoring officers, their fvmctioning under these 
instructions, and the several grounds upon which the adequacy 
of the minimization is assailed, especially the central 
contention that defendant Della Cava was unlawfully overheard 
for an extended period before interception of his conversa- 
tions had been authorized. As has been stated, the result 
of these studies has been a determination that the suppression 
motion could not prevail. 
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The evidence on this aub;)ect diaclosed 
that those In charge of the eavesdropping enterprise 
were carefully attentive to, and concerned about, the 
ninlmlzation requirement. The office of District 
Attorney Hogan had a policy requiring not only that 
the police check with one of his assistant district 
attorneys, but futher that the assistant check the planned 
operation In turn with an appellate member of the staff who 
had studied the federal statute and the materials relating 
to it. Careful Instructions were given to the police 
officers requiring that they avoid Intrusions upon 
privileged conversations and that they turn off 
conversations outside the scope of their authority to listen. 
The legal officers en^hasized in their Instructions 
the need for special care because of the fact that 
the tap was to be on a public telephone. The police 
were cautioned not to let the machine record while they 
were not monitoring, and this Instruction appears to have 
been followed with detailed care. 

In addition to theso Instructions, 

Assistant District Attorney Fishman was to be kept 
abreast of developments during the wiretap. He 
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talked with the monitoring officers several times 
a week and was furnished with logs and transcribed 
conversations . 

The monitoring officers followed a prescribed 
routine. They signed in at the post and activated 
the recording machine when they went on a tour of duty. 

The machine was operative only while officers were 
present at the post. Although normally two officers 
were on duty, personnel requirements elsewhere wore 
such that it was not possible at times to have more 
than one officer present. The hours of monitoring 
fluctuated depending on the availability of personnel 
and other investigative requirements; for exan^le. 
the officers would shut down the operation when the 
Bubgect left the bar and continue their investigation 
by visual surveillance. The machine (audio and record) 
wais designed so that it was activated when a number was 
dialed or an incoming call received. A pen register 
identified numbers dialed. The officers logged almost 
all of the calls intercepted, noting the time, participants 
if Identifiable, and the pertinency of the call (as it 
was estimated at the time) . Ordinarily the two officers 
would listen together, with ono^ taking notes, and then 


* 


they would discuss the content of the call. 

Detective Eaton reviewed the tapes and then sent them 
-as 8000 as practical" to A.D.A. Fishman. 

To appraise the adequacy of the 
minimization in light of the aeveral precedents already 
available,^ the court invited statistical analyses from 
fee parties. Defendants claimed initially that all calls 
had been intercepted in full - that the officers had 
failed always to disconnect nonpertinent calls. This 
and other contentions proved, ho aver, to be mistaken 
when the materials came to be examined in detail. It 
was shown that a total of approximately 1561 calls 
were intercepted (i.e., monitored and/or recorded) 
under the two Diane's Bar orders. Of these, 402 calls 
were "incon 5 >lete" in that they were to wrong numbers, 
calls for information, busy signals, and the like. 

Of the 1159 completed calls, 751 were intercepted in 
full. 620 of these 751 were less than two minutes long, 
80 that they may for our porposes be excluded from 
consideration^ See Bynum, suEra, slip op. at 5310. 

As to the defendant Della Cava, 
whose intercepted conversations were at the center 
of the inquiry, there were 235 fully intercepted 
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of these, 200 lasted less than two minutes. 

In the belief that hearipga of this 
nature should be, if not entirely minimired, brought 
within limits consistent with the existence of other 
court business,, we called upon the parties to prepare 
aasples of the interception that could occupy a day or 
so of court listening and serve arguably to support the 
respective contentions. Defendants presented 86 calls 
for this purpose, and another 40 were added later to 
a conpilation built upon agreed criteria. Of the 

5 

total of 126, 76 were under two minutes in length. 

As to the remaining 50 conversations, 

i 

it is evident with complete hindsight that a substantial 
nuEiber were properly to be deemed -pertinent- to the 
investigation. The exact nuniber we would give today 
■ is scax<50ly decisive, however* for it is clear that the 
nuniber would be too small to reflect fairly the efforts 
of the officers on the spot to -minimize" in light of the 
limited knowledge available to them. As would be 
expectable in any such situation, the calls of 
over two minutes in dilation were characterized by changing 
participants, cryptic references, garbled and noisy 
receptiOk long delays while different parties were s , ■ k , 
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njjd other difficult it*»i 

insist that the police officers sliuulrV Hat^ 




rr^ 


disconnected many of these calls sooner. 

The papers emphasize that sounds that 
seem innocuous or unintelligible to the law-abiding 
soon came to be recognized as code words for 
illicit conduct. Looking back over the eavesdropping 
record# we are advised and guided as to the words of 
this nature. For those involved in the police effort 
at the time# the task was loss simple. There was no glossary 
to tell in advance that the references to "chess" and 
to "a little friend" very likely had to do with narcotics 
transactions. There was no clue to right off 

that a person announcing he was "sick" meant he was 
unable to deliver narcotics. Similar cases of 
Aesopian jargon had to be identified and made intelligible 

as the work progressed. 

"Pertinency" is a concept of shifting and 

elusive dimensions. One conversation may be pertinent 
because it refers to an alleged exchange of narcotics, 
while another may be pertinent merely because it 
indicates the whereabouts* end future movements of 


I 

1 : 
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the subject. It Is under the latter definition that 
the interception of calls between Della Cava and a 
woman named Jean would appear to have been justified. 

The defense has argued that such conversations were 
’‘personal'* and should not have been monitored. The 
court during its listening session heard eight of these 
exchanges# of which five were over two minutes in 
duration. Portions of these conversations undoubtedly 

were intimate# including a grarrel which was monitored 

i 

for nearly eight minutes. Yet others sounded suspicious 

! 

and might have indicated to the officers that Jean 
was at toe least cognizant of Della Cava *8 activities. 

Some contained referencv to where Della Cava was going 
and what he was doing. In the final conversation 
played for the court as part of the defense presentation# 
Della Cava Indicated to Jean that he was going to stay 
' at toe bar for a while and then go "uptown" 
a reference to a social club frequented by other defendants * 

' and used to transact their illicit business. 

Voice identification proved to be a substantial 
problsffl during the wiretap. The male voices most frequently 
beard from Diane ’’s Bar were fairly deep and ehsracteriBed 
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in*i«ction» tiliKt: may permi.asi.bly be called 
Italo~Ainerican. With hindsight and with the kind of 
repeated reasoning in which counsel engage during the 
work of a lawsuit - even in these laboratory conditions 
wo have all perceived how easy it is to err. Thus, 
one of the conversations recorded and monitored 
in full, on Decetnber 13, 1971, was logged as 
that of "Beans ie** with "wife." Lis toning to it after 
having acquired a substantial amount of esipertise^ tha 
court noted it as involving "Beansie." Zt required 
the guidance of more expert counsel and a rrhearing of 
the conversation by the court to become aware that 
Beansie was not actually a participant in this 
conversation. 

This episode - and the more general subject 

of voice identification to which it relates •> touches 

a central target of the defense attack, the 

delay in obtaining an amended order for the overhearing 

of Della Cava on the Diane's Bar telephone. Dturing 

the 

the Initial ten> days o£/wiretap, the monitoring officers 
intercepted the conversaldons of a "Beans," "Beansie** 
or "Stevie" ( . now known to us as the defendat 

Della Cava) in the belief that he was the authorised 
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subject* Joseph Della Valle. On or alx>ut Decesiber 11 
or 12* certain davelopmanta raised a question whether . 
"Beansie** was in fact Della Valle, While listening 
to the conversations thought to be those of Della Valle* 
Detective Baton* the officer nriraarily in charge, 
began to detect a difference in the voices of "Beanaie" 
and Della Valle. In addition* if ■Beansia* was Della Valla* 
then the subject would have had five or sial nicknames* 
a situation at least unlikely. It was not, however* 
until December 19* during the course of an intercepted 
conversation* that these doi&ts were resolved. The delay 
in reaching this point, in light of all the circumstances, 
is both understandable and excusable. There never was,' 
nor do defendants suggest, any reason whatever for the 
monitoring officers to pretend that Della Cava had 

not been distinguished as a separate voice when he 

/ 

actually had been. 

We were made to realize in the course of 
our hearing that the monitoring officers worked in 
changing shifts and under quite different circumstances, 
with long pauses between calls, and frequently a different 
order of calls than that given to us in the selected group. 
Thus, it was pointed out on at least a couple of occasions 
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& JCtila^lvoly long call, seenlngly Innocuous or 
' nonpertinent, which waa not disconnected as our 
retrospective judgment would dictate, followed in fact 
a veiry sensitive and seemingly significant call which 
could have been deemed to have alerted and aensitiaed^ 'I .: 
the officers to the prospect of more materials to 
come. The process of listening to the calls while . > 

consulting the logs demonstrated that aome officers 
came to know one or another voice while others were 
Ignorant of it. Thus, where an ignorant office^,. 
failed to disconnect a call. It is e3Q>lained with some 
> frequency on the ground that he was not aware of the 
nonpertinent character of the speaker. 

The defendants have argued that the detective 
< work done before and during the eavesdropping was insufficiently 
expert. It is said Detective Eaton should have gone with 

* ' ' .‘•V 

»4 

his Informant to a better place in order to make telephone 
calls through which he undertook to learn and to be . 

I • 

a\>le to identify the voice of Della Valle. Similarly, 
it is said that Eaton was careless in failing to plcH 4 ? 
vp references in conversations which would have excluded 
Della Valle as the subject. In one, reference wa^ niade.,tQ. a _ 
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wife, yet it was known or should have been knovm that 
Della Valle was unmarried. In another, the male participant 
indicated he was "tending bar" at Diane's - again eliminating 
Della Valle since it was known that he was not employed 
m a bartender . Regarding the uncertainty that developed 

on December 12 about whether "Beansie" and Della Valle 
were the same person, the defense argues that the officers 
take steps to resolve the misidentification. 

In particular, they failed to check the New York Police 
Department alias file to determine whether Della Valle 
had ever used the nickname "Beansie." Furthermore, a 
comparison of the monitoring logs from the Diane's Bar 
and Thieriot Avi'enue (Della Valle's residence} wiretaps 
would have revealed that "Blackie" (Della Valle) was at 
Thieriot Avenue at the szime time "Beansie" (Della Cava) 
was at Diane's Bar. Contentions of a like nature are made 
, with respect to other details . 

The court has considered all auch matters 
and is led_ to realize that the surveillance was not 
as meticulous and limited as more nearly perfect detective 
work would have made it. But r.iine of the iuperfections 
indicates more than human fallibility within tolerable limits. 
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-.jro btm mvaem, d^ieacfciva woirlc would pveiauiiialaXy 

have forestalled points pressed by defendants. But this 
1b not because any of the omissions pinpointed now 

%faB generated by any disposition to igziore. or violate 

' ■ - - 

, the rlglhts of privacy with which both the statutes and the i- 

: • - .1 

Fourth AmendiaB nt are concerned. ’ ’ ‘ 


A more serious argument - the most serious 

of those de<lendants present ~ is rested on the facts 

•' • • 

that (1) Della Cava was overheard under the December 8th 
order providing for interception of only Della Vhila 
conversations, (2) the separate identity of Della Cava 

^ J #v- - 

became known at least by December 19, but (3) the new 


order embracing Della Cava was not obtained until 
January 6, 1972. In the actual clrcumstemces disclosed 
hy the record, however, it seems clear that all reasonabla 
efforts were made to conply with legal requirements 
ttet were neither slsple for the police and prosecution 

V- *' » • i, 

.■.officers atteit^ting to proceed lawfully nor necessarily 
. pellucid to this court as the problem has coma on for 
decision in relative tranquillity. 

> Detective Eaton reported to his police 

superior and to A.D.A. Fishman on December 20 the , ' 

apparent identification of a separate voice which was to ba 
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Jilm 

tlucaa days or bo lat;er to DalXa Cava. . 

- - J 

Fiahnan concluded that the officora ahould seek to 
pinpoint the identity of this -Beanoie" as precieely 
as possible before an amended order was spught. ^ 

. This seems in retrospect to have been an error. 

It would have been possible promptly ^pon 
ascertaining the separate identity of •’Beansie* 

(and, simultaneously, the eviderjce that he was engaged 
in narcotics transactions) to have gotten . an am^de^ * ,• 

' ^ , • _ ' • i-' 

order covering him even though his correct name was pot 
3 fet known! It is not possible to dodbt i« the ci^cu^ 

, stances that an application for such an order woi^d have 
been granted or that the affected officers wo^ld , have 

* , known this at the time. . i 

The question is, then, whether the^ delay _ 

. ■ in applying, given the explanation for the delay, should > 

' render the police conduct so unreasonable as to require 
suppression of the evidence thus procured. And this, 

. the cotirt believes, should bo answered by viewing the'probleln 
.. , “ from the vantage point of the lm<? enforcement people on. ^ . 

. the acene, not only, or mainly, aa « question c^f law . ^ 
to be answered "correctly* in the comfort of our library 
80 long afterwards. It is in this light, on grour Is . . 
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largely etated already, that the theela of defendants 
has bean rejected. 

Both the Congress and the Now York Legislature, 

in their conparablo onactoants defining tiie scope 

cf pemisBible wiretapping, recognized the likelihood 

that a wiretap would disclose "other crinas" than those 

within the authorization. To avoid the absurdity . 

of forbidding the use of such information overheard 

in a lawful interception, both iogislaturea allowed « 

disclosures to other law enforcement people. See 

18 U.S.C. S2517(l)*(2) and (5) i H.Y. Crim. Pzo. Law 

§700.65(1), (2) and (4). In addition, the federal 

statute provides that the contents of any such 

communication, or evidence derived therefrom, may r . . 

be introduced in evidence in a crimijoal procaeding . * 

"when author ii;ed or approved by a 
judge of competent jurisdiction where 
such judge finds on subsequent 

application that the contents wore ’ ^ 

otherwise intercepted in accordance . '.'f- 

with the provisions of (the statute) • " t i 
18 U.S.C. §2517(5). 

j 

Siich an application most be made "as soon as practicable." . ^ 

The Senate Report acconpanying the statute reflects the 
phcaflictable understanding that the subsequent application 
would include "a showing that the original order was 
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lawfully u^tuiiMd* that it was Bought In good faith 
and not as atd7>terfuge search* and that the communication 
%«am.. in fact ineidantally intercepted during the course 
of a'- lawfully 'exeouted order.* S.Rep. Bo. 

1097* 9bth Oong.t 2d Seas. 12 (1968)* as quoted in 
B.S. Code# Cong. & Adisln. Hews# 1968# p. 2189. 

elailarly# the Haiw York statute allows the use of such 

' ■ * * * 

V* 

interceptions as evidence 

*«rtien a justice aiMnds the eavesdropping 
warrant to include auch contents. 19'a 
application for such anendment miat ha 
■ade hy the applicant as soon as practic^le. 

Xf the justice finds that such contents 
were otherwise intercepted in accordance" 
with the provisions of this article# 
ha nay grant tlin application.* H^Y. Crlm. 

Pro. Law# S700.65(4). 

Although Iheae two provisions deal (Specifically 
with tha procedure to he followed when information relating 
^ offenses other than those in the' warrant ds 
intercepted# their requirenants should apply hy close 
analogy to the converse situation where the investigation 
of the *eriae* is siqtressly suthorizsd hut the parties 

f 

<sre othsitthsn those naa^ad in the warrant. The purpose 
of both f700.6S(4) and $2517(5) is to allow the use 
'f inerlninating evidence vhich has hsen incidentally intercepted. 

i 
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.Zn fact# avail an axcasaiva addiction to the dictionary 

is satisfied by such a reading; Crime A by X is not the 

same "erine" as a similar offense by B. As stated in 

united Stat es v, Cox, 449 F.2d 679, 687 (10th Cir. 

1971), which upheld the constitutionality of §2517(5); 

*Zt would be the height of unreasonable- 
1 ness to distinguish between the information 
specifically authorized and that which 
is unanticipated and which develops in 
the course of an authorized search * * *. 

It would be irrational to hold that officers 
authorized to listen to conversations about 
drug traffic^ t^n learning that a bank 
robbery is to occur, must at once close down 
< the project and not use the information 
to prevent the robbery since the informa'* 
tion is tainted. It would be demoralizing 
to allow the bank to be robbed while 
the Investigators stood by helpless to pre- 
vent the occurrence. Harder cases can be 
imagined." 

It would similarly be the "height of unreasonableness" 
to prohibit use of the information that another person 
is involved in the crime under investigation if the 
statutory requirements are followed. 

Examining the conduct of the legal and 
police officials following December 19, the court 
concludes that it was reasonable and outlawry is not 
warranted. Although the amended order would and could 
have been obtained earlier, the delay of some 17 days. 
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♦ • * * * • ^ 

dillay aaibxaised cauriatnaa and Nan# Year holidays 

I • ^ z 

' ' ^ 

‘'aabng other (^staelaa to speedy action, does not 

• •>.* 

ser^ to maSkm lawless and unavailable the evidance 
of wrongdoing ahich was being sought with generally 

'etteetl*^ to the const itutional ani^ statutoi^ 

j^reprlatles* 

defendants eo!!g>laln also of undue delay 




r' ; ,?> 

• ^ i''-' i 




in eon^lylng vlth statutory sealing and notice require- 


. t*,‘ i.ii ^ 
•*. 


#*• 
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rants. The answers are, firsts that the delays were 


• f.’ V ? •.* 


■ r. . yi .■•< . iV> 




authorised by the State Juatice who allbwed the interceptions, 
second, that diere has never been any remote suggestion - 

of prejudice to any defendant Srom these asserted. r* ? 
io^roprietiee. , 

W ‘ yhe scaling requirement serves, of course* 

•to aafeguard the identity, physical integrity, and • ^ 
the contents of ths recordings to assure their , i i 

. * . - .V 

"adolsiiibili^ in evidwca." 8. Rep, Ho. 1097, 9Qth tong., 
^Srd^SSss'f (196$) as quoted in U.S.tods, tong. & Adndh- • . 

. • " r i* ■ v-^*\ * *• 

^ews; 196$ y. 2193. «iere has bean no doubt in this ; ; 

.e * ‘ ^ ' 

, ease ihot Justice Blms was justified in relying upon the 
custodial facilitisa of District Attorney Bogan. More 
iiqportantly, no defendant has questioned at any tims tha ^ ^ 


V, 

V 


- 18 - 
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accuracy r t integrity of tha raeordinga* it would 


anahrina a tachnicality to proscribe tha tapes in thia 
setting. Xn any event, the entire omission of a seal 
need not be fatal; Delay in sealing is surely ' , ' " 

no more serious . united States v. Poets’. 453 ■ P • 2d 
117. 122 (2d Cir.). cert, denied. 406 U.S. 948 (1972). ' 

The delay in serving an inventory is less 
troublesome still. Such delays are countenanced for 
such obvious reasons as tha ona plainly applicable 
here - that a continuing investigation might be thwarted .. 
or ic^aired by premature disclosure of its existmea.. . 

•f j 

See 18 U.S.C. §2518(8) (d)i H.Y. Crim. Pro. Low S§700. 60(4) , | 

700.05 (7) r S. Rap. No. 1097. in U.S. Code. Cong. 6 

Admin. News, supra, at 2194. ( 

, it f 

To repeat and summarize, tha foregoing records = i 

■ ' ' ' / ' ■ 1 

tha reasons why the motion to suppress avidcinca from 1 


the Diane's Bar interceptions was denied. 
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FOOTOOTES: 


1. Soms d«£flndanta urged that an array of other state 
taps, from which no evidence was to be (ar, in the 
event, was) offered had to be studied for mlnlmiza» 
tlon to determine whether there might be taiitad 
evidence at the trial. Hie court ruled that this 

■ subject, if it was ever to be considered, would be for 
post-trial study, when the evidence to be examined for 
taint would be concretely and fully known. Whether 
any defendant can or will make a showing warranting 
such post-trial consideration remains to be seen. 

2. Hie indictment in this tjase names one Stephen 
"Dellacava." The defendant on an affidavit 
submitted to the court signed his name as Stephen 
Della Cava. The court will use the latter form. 

3. united States v. Bynum, Docket No. 72-1857 (2d Cir. 
Sept. 24, 1973), came down toward the close of the 
evidentiary hearings herein. 

4. The defense gave this figure as 223. 


5. Of the 76, 14 lasted less than 30 seconds, 30 lasted 
between 30 to 60 seconds, and 20 were from 60 to 90 
seconds . 

6, hn application for an eavesdropping warrant as well 
as the warrant Itself must contain, inter alia , 

"the Identity of the person, if known,, * • * whose 
communications are to bo intercepted." N.Y. Crim. 

Pro. Law §§700.20 (2) (b) (iv) I 700.30(2). People v. Sher , 

68 Misc. 2d 917, 329 N.Y.S. 2d 2, 8 (Greene Co. 

Ct. 1972). See also, 18 U.S.C. §§2518(1) (b) (li)r 
2518(4) (a). 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW ^RK 


UNITED STATES OF AMERICA I 

“•agalsist- i 

JOHN CAFRA, at al., t 

Dafandants. 9 

------------------ X 

FRANXBL, D.J. 


73 Cr. 460 

MEMORANDUM 

FOR 

COUNSEL 


Til* court haa ponding thraa laotlons to 
auppraaa * (1) avidanca found in a aultcaaa 
in Tolado* (2) avidanca talean iron defendant 
Delia Cava* a autoaobila* and (3) wiretap avidanca 
under two New York State court ordara. Tkaaa 
aavariil ootiona hive bean atudiad. Tor the guidance 
of counsel and the partiaa« it ia reported that 
all thraa will be denied. A Msaoranduat relating 
to the autoMobila aearchtdll be filed in the next 
day or so. Masoranda relating to the other two 
notions will not be filed until after the trial haa 
been concluded, and will be filed then only if the 
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cireunstances laake the record of the court's 
findings and conclusions necessary. 


Datedi Maw York, Kew York MARVIN E. FRAMKEL 
October 15, 1973 

U.S.D.J. 



ii-i- -yi 
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.SUP)-:?, mi: coui'T of Tm: state of 
CCUI' iTY OF ,r::v; york 


IFEV; YORK 


■X 


In the Matter 

of * EAVES- 

DROPPING 

the Interception of telephonic communications ; VAR? ANT 
of JOSEPH DELLA VALLE v'j th co-conspirntors , 
accomplices, and agents over telephones bearing 
the numbers 7?P 959? --nd &2>!- d4-06, subscribed : 
to by a "bar and grill" located at 203*+ Second 
Avenue, Hev; York, and "11. Della • Valle , " apartment 
1/0, i 475 Thieriot Avenue, Bronx, New York, ; 

respective ly. 


It appearing from the affidavit of Frank S. Hogan, 
District Attorney of the County of Kev; York, and the accom- 
panying affidavits of Detective George Eaton and Lieutenant- 
Detective Jolin J. Hill of the Special Investigation Unit, 
Narcotics Division, and Detective V.'llliam McCrorie, of the 
Seventy-ninth Detective Squad, New York City Police Depart- 
ment, said affidavits having been submitted in support of 
this eavesdropping warrant and Incorporated herein as a part 
hereof, that there is probable cause to believe that evidence 
of the crimes of criminal possession of a dangerous drug as 
a felony and criminal sale of a dangerous drug as a felony, 
in violation of article 220 of the Penal Lavr of the State of 
New York, may be obtained by intercepting the telephonic 
communications transmitted over the telephone lines and 
in.striiments assigned numbers 722 9595 and 824 64c6 described 
above, and tlie Court being satisfied that comparable evidence 
essential for the prosecution of said crimes could not be 
obtained by other means, it is 

ORDERED, that the Djstelct Attorney of the County 
of Nc\%' York, or any police officer acting under his dircc- 


tion. is hereby authorized and empov/ered to intercept and 
record telephonic conversations of JOSEPH DELLA. VA.LLE over 
the above described telephones pertaining to the purchase, * 
sale, transfer, shipment or possession of narcotic drugs 
relating to the above mentioned crimes; and it is fxarther 

ORDEFBD, that the agents and employees of the 
New York Telephone Company are directly constrained not to 
divulge the enntents of this order nor the existence of 
electronic eavesdropping over the above- captioned telephone!; 
lines and instruments to any person, including but not 
limited to the subscribers of the above-captioned telephone 
instruments, whether or not the said subscribers request 
that the said telephone instruments be checked for the 
eixstence of said electronic eavesdropping equipment, and 
it is further 

OP.DRF.SD, that '.this order shall be Conducted in 
such a v.'ay as to minimize the interception of communications 
not related to the aforementioned crimes and that nothing 
herein co.ntained shall be construed as authorizing the 
District Attorney or his agents to intercept or overhear stny' 
communications of JOSEPH DELLA VALLE which is otherwise 
privileged; and it is further 

ORDERED, that this order shall be executed as soon 
as practicable and shall be effective from the 8th day of 
December, 1971, and sJiall continue vuitil evidence as de- 
scribed in the af. ire mentioned affidavits shall have been 
obtained, and said authorization shall not automatically 
terminate when the communications described herein have 
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first been obtained, but in no event to exceed thirty ( 30 ) 
days from said effective date, i.e,, January 6, 1971- 

Dated: New York, December 6, 1971 


<-c- ( •t/f-jc 

Justice of the '-Supreme Court 


i . ' '■ ' : 


I 


i 



In the Matter 


of JC3EPH'^D?LLv”v\LL^^vi comumni cat ions 

acoomplloos', ^id “pnts ' = 

722-955? and 824 6406* 

Avenue, :te«‘'YSk,“nev^vor°‘^°MlJ -m 1 ^®,,°?'* 
apartment I/O, l47‘T Valle," • 

York, respectively: Avenue, Bronx, New 


AFFIDAVI!] 


- - -X 


STATB OF NEW YORK ) 

II s ^ * 

COUNTY or N-EW YORK) 

®* sworn, deposes and saysi 

^ r^'istrict Attorney of the County of 

New York, and as such make this affidavit in support of an 
application for an order authorizing the interception of 
telephonic communications. 

I '■ave read the affidavit of Detective George 
Baton, Shield no. , assigned to the Special Investiga- 

tion Unit, Narcotics Division, New York C,ty Police Depart- 
j ment. I have also read the corroborating affidavit of 
I Detective-lieutenant John JI, Hill, of the Special Investl- 
gatlontunlt, Narcotics Division, New Y„rk City Police 
-part^ent. I have also read the corroboratLg affidavit 
of Detective William McCrorlc, Shield No. 566, assigned to 

the Seventy-Ninth Detective Sguad, N.w York City Police 
I Department,. 

3. Based upon the facts sot forth in thoBC^ afflda- 
davits, I respectfully submit to the Court that there is prob- 
able cause to believe that essential evidence of the crii;-cs 
referred to therein may be obtained by the interception of 
telephone communications over the above described telephones. 
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In my opinion there are no alternative inves- 
tigative procedures that could he used to acquire the essen- 
tial evidence necessary to prosecute successfully the vio- 
lators of the crimes descr;},bed therein, I believe that 
the nature and scope of the criminal activities involved 
is of sufficient importance to v/arrant the employment of 
electronic interception devices. 

VJHI’IF.EFORE , it is respectfully requested that the 
annexed eavesdropping v'arrant be issued and made effective 
from the effective date, December 8, 1971? until and includ- 
ing the 6th day of January, 1972. 

No previous application for the relief sought 
herein has been made to any other court or justice. 



Sworn to before me this 
8th day of December, 1971 



HYKAN KATZ 

Notaty PuWic. S'aia ;! Hc.v York 
„ f.'o 03 2C-lA3;o 
Q'j.iljfii'd in ii-pr.ii Cr-unty 
Ccrhricalc filed i;t n, y. c./enty 
loim Espnes .Vsreh 30, 1SZ3 


I 
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SUPREME COURT OF THE STATE OP NEW YORK 
COUNTY OP HEW YORK 

In the Matter 


AFFIDAVIT 

the interception of telephonic communications 
of JOSEPH .DELLA VALLE with co-conspirators, ; 

accomplices and agents over telephones bearing 
the numbers 722-9595 824 64o6, subscribed 

to by a "bar and grill" located at 2034 Second 
Avvenue, Nev/ York. New York, and "M. Della Valle,": 
apartment 1 / 0 , l475 Thieriot Avenue, Bronx, New 
York, respectively. 


STATE OP NEW YORK ) 

ss. : 

COUNTY OP NEW YORK) 

GEORGE EATON, being duly sworn, deposes and says: 

1. I am a detective in the New York City Police 

Department, assigned to the Special Investigating Unit of 
the Narcotics Division, and I am presently conducting an 
investigat.lon to determine whether certain crimes of 
criminally selling a dangerous drug as a felony and 
criminally possessing a dangerous drug as a felony, both 
of which are crimes punishable by in 5 )risonment for more 
than one year, have been and are being committed in the 
County of New York. 

2. This affidavit is Submitted in support of ' 
District Attorney Prank S, Hogan's application for an 
eavesdropping warrant. 


3, During the course of this investigation. 





I have personally received information from a confidential 
informant, personally Icnov/n to me. His name has been 
withheld from this affidavit in order to protect his 
identity and to ensure his personal safety, but his 
identity has been d^vlulEed to the Justice to v/hom this 
application is being made. This confidential informant 
first began to provide me v/ith information after I arrest- 
ed him in April of 1971 and charged him with criminal 
possession of heroin of an amount in excess of one ounce. 
Since then he has given me information, and has coopera.ted 
and participated directly auid personally in investigatory 
work at considerable risk to his own life, which Informatlor 
and participation have resulted in -the arrest of five 
individuals for possession and/or sale of substantial 

I 

quantitities of heroin, and the conviction of a major 
narcotics violator for possession of a loaded weapon as 
a felony. The names of these individuals and the circum- 
stances of my Informant's cooperation and participation 
have been withheld from this affidavit to protect the 
informant's identity and to ensure his personal safety, 
but these names and circumstances have been made knom 
to the Justice to whom this application is being made. 

4. I am informed by this confidential Informant 
that the informant personally knows JOSEPH DELLA VALLE, 
male, white, approximately 23 years old, approximately 
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5* 10" approximatelsr 190 lbs, with straight black hair, 
who resides at 1475 Thieriot Avenue, Apartment 1/0, 

Bronx, New York. 

« 

5. I am further informed by this confidential 
informant that in or about the early part of April, 1971, 
my informant went to a Bar and Grill at 2034 Second Avenue j 
New York, New York, in the company of another individual 
(since arrested within New York State and charged with 
conspiring to sell narcotics as a felony), and that this 
other individual Introduced ray Informant to JOSEPH DELLA 
VALLE and his brother John Della Valle as potential 
sellers of heroin if my informant's other sources of 
heroin v.'cre unable to supply it. The name of this other 
ln.dividual has been withheld from this affidavit in order 
to protect the Identity of my confidential informant, 
and to ensure ray informant's safety, but his name has 
been made known to the Justice to whom this application is 
being made. 

I am further informed by this confidential 
informant tiefc after this other individual introduced my 
informant to JOSEPH DELLA VALLE and John Della Valle, 
a conversation between JOSEPH DELLA VALLE, John Della 
Valle; my confidential informant, and this other indlvidua] 


ensued 
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< 6. I am further informed by this confidential 

informant that during this conversation, John Della Valle 
and JOSEPH DELLA VALLE confirmed to my confidential 
informant that, as this other individual had said to 
my informant in their presence, John and JOSEPH DELLA 
VALLE vjould be willing to sell heroin to my confidential 
Informant, I am further Informed by this confidential 
informant that d^^ring this conversation, John Della 
Valle, in the presence of JOSEPH DELLA VALLE, gave my 
informant two telephone numbers at which John or JOSEPH 
DELLA VALLE covild be reached to make transactions deal- 
ing with narcotics. 

7. I am further informed by this confidential 
Informant that John Della Valle, in the presence of 
JOSEPH DELLA VALLE, told my informant that John or 
JOSEPH DELLA VALLE could be reached to discuss transaction 

.in narcotics at the bar (2034 2nd Avenue) at telephone 
number 722 9595* 

8, I am further Informed by this confidential 

informant that John Della Valle, in the presence of 

informant 

JOSEPH DELLA VALLE,, also told my confidential/that John 
or JOSEPH DELLA VALLE could also be reached to discuss 
transactions in narcotics at their home at telephone 
number 824 64o6, 


Q 


A-:^40 


.apartment l/o, 1475 Thieriot Avenue, Bronx, New York. 

13. I am informed by Mr. Joseph Pizzano, New 
York State Department of Parole, Bronx County, that when 
John Della Valle was remanded for violation of parole on 
October 6, 1971, he gave his address as 1475 Thieriot 
Avenue, Bronx, New York, and stated that he lived there 
with his mother, Mrs. M. Della Valle, and his brother 
JOSEPH DELLA VALLE. 

14. On Friday, October 29, 1971, at 8:15 p.m., 

I was present at 50th Street and Lexington Avenue with my 
confidential informant and I observed my informant dial 
telephoiie number 722 9595 and the informant had a conversatJjon 

With JOSEPH DELLP. VALLE which I overheard. Tl.is conversatlcn, 
went as follows : 


Male (in bar): Hello, Mondo's 
Informant: Hello, is Buster there? 

MauLe: John? 

Informant: Yes. 

Male: No, but his brother JOE Is here. 
Informant: Okay, then let me talk to him. 
Male: Hold on. 

JOSEPH DELLA VALLE: Yeah, who's this? 

Informant: Peter, *you know, Eddie 's*friend 
from Long Island. 
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JOSEPH della’ VALLE; Yeah? 

Informant: I was looking for John, 

JOSEPH DELLA VALLE: He ain't around, what 

do you want? 

Informant; Can we talk? 

! JOSEPH DELLA VALLE: Yeah - but use houses. 

Informant: Okay - how much with four rooms? 
JOSEPH DELLA VALLE: l8. 

Informant: Should I come down to the Bar? 

JOSEPH DELLA VALLE: Not yet, first call 

me at home Monday or I 
Tuesday about 8 o'cloc'-l 
do you have the number? [ 

Informant: Yeah, it's good, right. 

JOSEPH DELLA VALLE: Don't worry, call me. I 

Informant; Okay, so long. | 

At the end of this conversation I was informed by my 
confidential informant that the reference to Eddie** was 
in fact a reference to the "other individual" discussed 
. .in paragraph 5, above, whose name has been made known to 
the Justice to whom this application is being made, and 4 
I was further informed by my confidential informant that 

the second bale to whom he spoke was in fact JOSEPH DELLA 
VALLE. I 

(*"Peter» is not the name which my confidential informant 
gave to JOSEPH DELLA VALLE during this conversation^ the 
name my informant actually gave to JOSEPH DELIA VALLE has 
been withheld to protect my Informant's identity and to 
ensure his personal safety.) 

(**"Eddie" is not the name of the "other individual" 
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discussed in paragraph 5# above, who introduced my 
confidential infoirmant to John and JOSEPH DELLA VALLE; the 
true name of this individual has been withheld to protect 
my Informant’s identity and to ensure his personal safety.) 

15. On Tuesday, November 2nd, 1971, at 8:10 p.m., 

I was present at 50th Street and Lexington Avenue With my 
confidential informant and I observed my confidential 
informant dial telephone number 824 6406, and ray confidentifl 
informant had a conversation V7ith JOSEPH DELLA VALLE which 
I overheard. This conversation went as follows: 

JOSEPH DELLA VALLE: Hello. 

Informant; Hello, Joe? Peter.* 

JOSEPH DELLA VALLE: Yeah, how are you: : 

Informant: Okay, how's things. 

JOSEPH DELLA VALLE; Looks good. 

Informant: Can you deliver the house 
for 18? 

JOSEPH DELLA VALLE: Yeah, when? 

Informant: Soon, I'm waiting for the 
bread from a guy I loiov?. 

JOSEPH DELLA VALLE: Oh? 

Informant: No problem; you can hit it 
four times, right? 

JOSEPH DELLA VALLE: Yeah, yeah. All 
. right, call me heri: 

. or at the bar when 

you're ready, okay, 
around 8 o'clock. 


i 


/ 
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Informant; Okay, so long. 

JOSEPH DELLA VALLE: Alright, bye. 

(* Peter" is not the name v/hlch my confidential informant 
gave to JOSEPH DELLA VALLE during this conversation; the 
name ini’- informant actually gave to JOSEPH DELLA VALLE has 
been wdthlBld to protect ray informant’s identity and to 
ensure his personal safety.) Prom overhearing the conver- 
sation on October 29, 1971 and the conversation on November 
2, 1971 I was able to hear that the individual to whom ray 
Informant spoke on November 2nd, 197I was the same individual 
as the second piale to whom my informant spoke on October 29 

■sp. ^ 

1971. At the end of this conversation I was Informed by 
my confidential informant that the person with whom I heard 
him speaking was in fact JOSEPH DELLA VALLE. 

16. I have been a member of the New York City 
Police Department for eight and one half years. I have 
been a detective for one and one half years. I have bee-; 
assigned to the Narcotics Division for two and one half 
years. I have been assigned to the Special Investigations 
Unit of the Narcotics Division for four months. During the 
two and a half years I have been assigned to the Narcotics 
Division, I have participated in excess of one hundred 
narcotics arrests. It is my opinion that, in the context of 
the above converpations, "houses" refers to kilograms of 
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heroin, and that ,,hen JOSEPH DEIU VALLE told »y confidential 
informant, "OK, but use houses, " JOSEPH DELLA VALLE vas 
tolling the informant to refer to .kilograms of heroin in terms 
nouses. Further, it is my opinion that the use of the 
expression "four rooms" refers to a kilogram of heroin uhicl' 
is pure enough that it can he diluted at least four times 
before resale; further, that "l8» refers to $18,000; 
further, that "bread" refers to money; further, that 
"you can hit it four times" refers to heroin uhleh is 
[ pure enough that it can be diluted at least four times 
before resale. Further, 1 am informed by my confidential 
informant that my opinions stated above are accurate, and 
that the conversations both concerned the buying and sell- 
ing of large quantities of hei’oin. 

1 $. I am informed by Detective William KcCrorle, 

No. 566 , then assigned to the Special Investigations Unit ’ 

Of the Warcotlcs Division, now assigned to the 79 th Detectiic 
Squad, that on October K, 1971, at approximately 9:15 p.m 
he^observed JOSEPH DELLA VALLE and one Raymond Resclldo, 

B #692894, meet a group of persons at Second Avenue between 
East 114 th and East llSth Streets in a public area, with 
trees, of the housini prolect located there, apparently as 
if by pre-arrangement. Detective MoOrorie informs me that 
this meeting lasted approximately fifteen minutes, at which 
point all the individuals involved got into 'various auto- 
mobiles and left simultaneously; JOSEPH DELIA VALLE vras 
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seen to leave in a 1968 ,mite body-black vinyl topped 
Oldamobila Toronado, lioenae No. XU 9158 registered to 
his brother, John Della Valle, 1475 Thieriot Avenue, 

Bronx, New Xork. One of the participants in this meeting 
was on October 20, 1971 identified by Detective McOrorie 
and myself to be one Alfosno Lanza, also known as "Allie 
Boy,” male, white, Italian, dark hair, fair complexion, 
approximately 5. 9", stocky- build, between twenty-eight 
and thirty- two years of age, B# unavailable at this time, 
listed by the Federal Government as a major narcotics vio- 
lator and suspected of transporting, distributing, and 
selling heroin In large quantities. 

18. 1 am further Informed by Detective McOrorie 

that on October 6, 1971 tb.o-. between the hours of li:oo p n 
and lli30 p.m., JOSEPH DELLA VALLE, Raymond Hesclldo, and 
another, unidentified male were seen in the tree area 
described in paragraph 16, entering and exiting a 1971 I 
Oldsmoblle cutlass, the 1968 black and white Oldsmobile 
Toronado, and a 1966 black Bulck Wildcat, and traveling 

to and from the tree area and the building 2109-2111 
First Avenue. 

further 

■J. 1 am/informed by Detective McCrorle that 
he subsequently went to the Delightful Restaurant, located 
at East 116th Street and First Avenue, New' York, Hew York, 
and that he observed Raymond Hesclldo speaking to a male. 
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vfhlte, approximately 42 - 48 years old, with dark hair, 

bulging eyes, approximately 5' 9", of stocky build, 

whom Detective McCrorie Identified as Jo-Jo Manfredi, 

B # 277-340, listed by the Federal. Government as a major 

narcotics violator, and that when Detective McCrorie and 

his fellow officer entered the restaurant, Raymond Rescildo 
and/or Jo- Jo Manfredi 

/apparently observed Detective McCrorie and his fellov)’ 
officer, and ceased talking to each other, and left the 
restaurant, separately, shortly thereafter. 

19. I am further informed by Detective McCrorie 

that on October 12, 1971 he observed JOSEPH DELLA VALLE 

drive up to the gas station located on First Avenue betv;een 

East 108th Street and East 109th Street (near 2109-2111 

First Avenue), in a blue 1971 Oldsmoblle Toronado, and 

that at one point JOSEPH DELLA VALLE looked in Detective 

McCrorie 's direction and apparently observed Other" !. ^ 

officers 

/iiSaiiirxa watching him, and that JOSEPH DELLA VALLE thereupb; 
took an object from his v^aist and placed it into the blue 
1971 Oldsmobile Toronado, 

20, I am further Informed by Detective McCrorie 
that on October 13, 1971 at approximately 8:30 p.ra. he 
observed Raymond Rescildo driving the black and white I968 
Oldsmobile Toronado (lie. XU 9158) to 2109-2111 First 
Avenue j that he observed Rescildo enter said building, 
remain a short period of time, and then exit said premises, 
after having changed his clothing. I am further informed 
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by Detective McCrorie that at approximately 9t30 p.m, he 
observed JOSEPJI DELLA VALUE as a passenger in the 1971 
Blue Toronado; that he observed JOSEPH DELLA VALLE exit 
said auto and enter 2109-2111 First Avenue 5 and that a 
few minutes later he observed JOSEPH DELLA VALLE return 
to said auto with a female, white, and ride off in the 
1971 blue Toranado. 

21. I am further informed by Detective McCrorie 
that at approximately 11:30 p.m. on October 13, 1971 he 
observed a female, white, blond hair, approximately 5' 8", 
medium weight, riding as a passenger in ■’;he above mentioned 
1971 blue Toronado^ that he observed saicl female exit 

said vehicle in front of 2109-2111 First Avenue; and that 
he observed her enter said building, carrying a large 
manila envelope. 

22. I am further informed by Detective McCrorie 
that on the evening of October 21, I971 he observed JOSEPH 
DELLA VALLE enter the premises 2109-2111 First Avenue, and 
exit a short time later. 

23. On October 28, 1971^ at. approximately 8:10 
p.m., I observed JOSEPH DELLA VALLE leave the Bar and Grill 
at 2034 Second Avenue, and drive in the black and white 

s 

1968 Oldsmoblle Toranado (lie. XU 9158) to Patsy* s Restau- 
rant, at 118th Street and First Avenue, where he was met 








/mV 
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by a male, white, stocky, dark-haired Individual, approx- 
mately 42 - 48 years old, with bulging eyes, whom I 
identified as Jo-Jo Manfredi, B #277-340, listed by the 

Federal Government as a major narcotics violator, 

y h »■'- y-i ^V/y;v . ^ {/, c i . t 

24. On October 29, 1971, approximately one 
half hour after I overheard the conversation between my 
confidential Informant and JOSEPH DELLA VALLE (paragraph 
l4), I observed JOSEPH DELLA VALLE leave the Bar and Grill 
at 2034 2nd Avenue and further observed him drive the 
above mentioned I968 Black & White Oldsraobile Toronado 
to the Delightful Restaurant, located at East ll6th Street 
and First Avenue, where I observed him meet Jo-Jo Manfredi, 
engage Manfredi in conversation for approximately twenty 
minutes, and leave. Manfredi also left, in a different 
car and in a different direction. 


25. On November 2nd, 1971, at approximately 
2:37 p.m., I observed JOSEPH DELLA VALLE at the Bar and 
Grill at 2034 Second Avenue, in conversation vfith one 
Prank Barone, a/k/a John Pizzo, B 475-082, who I have 
previously arrested for Sale and Possession of heroin 
(Ind. No, 4288/71, New York Cotinty, still pending). 

26, On November 4, 1971 from approximately 
6:00 p.m. to approximately 7:45 p.m, I was in the vicinity 
of the bar and grill at 2034 Second Avenue, New York, 


New York, and the premises 2109-2111 First Avenue, Now 
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York, New York, and was unable to observe any of the 
individuals or vehicles mentioned above. 

27. On November 16, I971 from approximately 
2:00 p.m. to approximately 4:00 p.m,, I was in the vicinity 
of the bar and grill at 2034 Second Avenue, New York, 

New York, and the premises 2IO9-2III First Avenue, New 
York, New York, and was unable to observe any of the 
individuals or vehicles mentioned above. 

28. On November 17, 1971 from approximately 
10:00 a.m. to approximately 12:00 p.m. I was in the 
vicinity of the bar and grill at 2034 Second Avenue, 

New York, New Yorl^ and the premises 2109-2111 First 
Avenue, New York, New York, and was unable to observe 
aJid of the individuals or vehicles mentioned above. 

29. On November I8, 1971 from approximately 
10:00 a.m. to approximately 6:00 p.m. I was in the vicinity 
of 1475 Thieriot Avenue, Bronx, New York. Throughout that 
entire period I observed the above-mentioned 1968 Black 
and TVhite Oldsmobile Toronado parked nearby, but I did 

not observe any of the individuals mentioned above. 

30. On November 26, 197I, at approximately 
1:30 p.m., I went to the area of 2034 Second Avenue, but 
was unable to observe any of the automobiles or individuals 
previously mentioned. At approximately 1:50 p.m. I went 

to the area of 2109-2111 First Avenue, New York, New York, 
but was unable to observe any of the individuals or 
vehicle^ previously mentioned. At approximately 2i25 p.m. 



/?* 
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and during this time I have, been unable to accxunulate 
sufficient evidence against him through normal investigative 
procedures to have him successfully prosecuted. Observations 
made by myself. Detective VJilliam McCrorie, and Detective 
King Barsella, No. , indicate that JOSEPH DELLA 

VALLE and his co- conspirators constantly use several 
automobiles v^hen traveling to and from the various locations 
discussed above. At the meeting area at East 115th Street 
and Second Avenue, the drivers and passengers of all of 
the automobiles usually leave their autos, walk and talk 
in the tree area at various times during the evening, and 
are constantly arriving and departing from approximately 
8:00 p.m. to approximately 11:30 p.m. When any of the 
individuals is seen to enter one of the autos and drive 
south on Second Avenue, the others remaining in the tree 
area have been observed to be watching the departing auto, 
apparently to see if any autos follow the auto which has 
just left them. VJhen a car does leave the tree area with 
one of the observed individuals inside, said car usually 
goes cast on East 108th or East 106th Street, north on 
First Avenue, and west on East 115th Street or East ll6th 
Street until it makes another pass past the tree area. 
Surveillance of JOSEPH DELLA VALLE and the individuals 
with whom he meets is therefore very difficult, particularly 
so when the observers are seeking to avoid being detected. 



Q 
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It Is my opinion that, becausa of pravious narcotics 

investigations I have conducted in this part of Ilev; York 

County, and because I have arrested at least one of the 

individuals vxith whom JOSEPH DELLA VALLE has been observed 
ing 

speak/(Frank Barone, Paragraph 25s above), there is a 
strong likelihood that I might be identified or recognized 
as a police officer if I continue to attempt constant 
close surveillance on JOSEPH DELLA VALLE or the other 
individuals or on the areas mentioned in the above 
paragraphs. I am informed by Detective McCrorie that in 
his opinion Raymond Rescildo and/or Jo-Jo Manfredi on at 
least one occasion recognized him and his fellow officer 
as policemen, or suspected that he and his officers were 
policemen (paragraph l8, above). I am further informed 


by Detective McCrorie that in his opinion JOSEPH DELLA 
other officers 

VALLE observed/BstsKiiXK MsiSxxxxx watching JOSEPH DELLA 


VALLE on at least one occasion, and therefore attempted 




to rid himself of contraband he had been carrying in his 
possession (paragraph 19, above). Surveillance of JOSEPH 
DELLA VALLE and the individuals v;lth -.iihom he meets is 
therefore very difficult, particularly so since JOSEPH 
DELLA VALLE and those with whom he meets apparently have 
been attempting to ascertain v/hether they are being i^atchecji 
and followed, and particularly so since the success of 
this investigation depends in part in guaranteeing that 


1 


the Investigators are not detected by the subjects of 
the investigation. 


35 . While my confidential informant has 
personally participated in a successful narcotics 
investigation for me in the past (paragraph 3, above 
he has done so under a different naine and a different 
cover than that by which he is knom to JOSEPH DELLA 
VALLE. I am Informed by my confidential informant that 
he is unwilling to introduce an undercover agent to 
JOSEPH DELLA VALLE, or attempt to buy heroin from 
JOSEPH DELLA VALLE, or even meet personally with 
JOSEPH DELLA VALLE, because he fears that such action 
on his part would expose him to serious risk of being 
recognized, and quite possibly killed. It is my opinion 
that JOSEPH DELLA VALLE does not a^b this time connect 
my confidential Informant with this earlier investigation, 
•but that if my informant actually met again x^ith JOSEPH 
DELLA VALLE, there is a substantial risk that JOSEPH 
DELLA VALLE or one or more of DELLA VALLE 's co-conspira- 
tors, accomplices or agents might recognize my informant 
as a participant in the previous investigation, and that 
such recognition would likely result in the death of my 
informant . 
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36. Under these circumstances, I respectfully 
request that an order in the annexed form be issued by 
this Court. 

37. It is impossible to predict what particulai 

I 

time of day the telephone conversations may take place. 

It is, therefore, respectfully requested that the annexed 
eavesdropping warrant be effective for a period of thirty 

( 30 ) days from the effective date and at any time during 
the day or night. 

38. It is further requested that this order 
for interception not automatically terminate when the 
above-described type of communication has been first 
obtained. Considering the continuing nature of the 
criminal activity involved herein, it is Important that 
the Interception of conversations not terminate after 
the first conversation concerning narcotic drugs has 
been Intercepted. 

39 . To my knovrledge, no previous application 
for the order requested herein has been made to .any other 
court or Justice. 


// 

GEORGE EATON 


Sworn to before me this 
^ ^^day of December, 1971 

'Xry ^ 

Com :r)' 
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COIJPT OF THE STATE OF NEW YORK 
COUNTY OF NSW YORK 


In the Matter 


of 


the interception, of the telephonic comniunications 
of JOSEPH DELLA VALLE with co—conspirators j : 

accomplices and agents over teleohones bearinr the 
numbers 722-9595 and &2ih 64c6, subscribed to by a 

"bar and prllT" r.4- onoK c 3 » 


STATE OF ITEW YORK ) 

s s • 

COUNTY OF NEW YORK) 

JOHl'I J?. HILLj being duly sv/orn, deposes and says: 

1. I am a lieutenant-detective, in the New York City 
Police Department, assigned to the SpeAial Investigation 
Unit of the Narcotics Division. As. such, I am a superior 
officer to Detective George Eaton, who is also assigned to 
the Special Investigation Unit, 

2. This affidavit is submitted in support of District 
Attorney Frank S. Hogan's application for an eavesdropping 
warrant, and in corroboration of Detective George Eaton's 
supporting affidavit. 

3 . I personally know the confidential informant to whom 
Detective Eaton refers in paragraph 3 and the subsequent 
paragraphs of his affidavit. I supervised Detective Eaton 
and worked with him and his confidential informant on the 
case referred to by Detective Eaton in paragraphs 3 and 35 
of his affidavit. 
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*+. The opinions expressed by Detective Eaton in para- 
graphs 3 and 35 of his affidavit, about his confidential 
informant, are opinions vhich I also hold. 

5 . On the evening of December 2, 197^, on the service 
road to the Long Island Expressway, near, exit , I met 
with this confidential informant. I discussed with this 
confidential informant the facts and circumstances described 
by Detective Eaton in paragraphs 4, 5j 6, 7, 8,9, 14, and 
15 of Detective Eaton's affidavit. 

6. During the course of this discussion, the confidenti; 
Informant described the meeting he had in April of 1971 at 
the bar and grill at 203^ Second Avenue v;ith Jolin Della 
Valle, JOSEPH DELLA VALLE, and another person. The confi- 
dential informant tbld me that the other person, during the 
course of a four-way conversation, told this informant that 
John and JOSEPH DELLA VALLE would be willing to supply heroii 
to my informant; that Johi> and JOSEPH DELLA VALLE confirmed 
th\is; and that John Della Valle, in the presence of JOSEPH 
DELLA VALLE, gave this informant two telephone numbers at 
v/hich John or JOSEPH DEDLA VALLE could be reached to discuss 
transactions in heroin: 722 9595 and 824 64o6. 

7» During the course of this discussion I had with this 
confidential informant, the informant further told me that 
on October 29, 1971, shortly after 8 p.m. , in Detective 
Eaton's presence, he dialed telephone number 722 9595 and hac 
a conversation with JOSEPH DELLA VALLE and that during this 
conversation he discussed with JOSEPH DELLA VALLE the pur- 
chase of a kilogram of heroin which could be diluted four 
times (referred to in the conversation as a "house with four 
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rooms") for i!^l8,000, 

8. During the course of this discussion I had vith this 
confidential informant, the informant further told me that 
on November 2, 1971, shortly after 8 p.m., in Detective 
Eaton's presence he dialed telephone number 824 64c6 and had 
a conversation with JOSEPH DELIA VALLE, and that during this 
conversation he again discussed the purchase of a kilogram 
of heroin which could be diluted four times (referred to in 
the conversation as a "house" which cewld be "hit" four time 





Sworn to before me this 

day of December, 1971, 


iv J 


A 




1 tr 







SUPREME COUFT OF Tlffi STATE OF NEV' YORK 
COUNTY OP NEW YORK • xwi iv 


In the Hatter 


AFFIDAVIT 


the Intercejjtion of teleohnnic coMimmications 
of JOSEPH DELLA VALIS vlth co-coalpiratOTs! 
accomplices, and agents over the telephones bear- 
ing the numbers 722 9595 and b?.k 6406', subscribed : 
to by a 'bar and grill" located at 2034 Second 
Avenue, Nev: York, Nev;York, and "M. Della Valle," 
apartment 1/0, 14/5 Thierlot Avenue, Bronx, New : 
YorK, respectively. 


STATE OF NEW YORK ) 

s s * 

COUNTY OF NEW YORK ) 

WILLIAM McCrorie, being duly sworn, deposes and say 

I am a detbctive In the New York City Police 
Dapartment, shield No. 556, presently assigned to the 79th 
Detective Squad. During the month of October and the early 
part of November, 1971, I was assigned to the Special 
Investigation Unit of the Narcotics Division. 

2, This affidavit is submitted in support of 
District Attorney Franlt S. Hogan's applDcation for an 
eavesdropping warrant, and in corroboration of the affidavit 
submitted by Detective George Eaton in support of Mr. Hogan's 
affidavit. 

3. I have read the affidavit of Detective George 
Eaton. All statements in that affidavit attributed to me 
are based upon my own knowledge, and are true. 


W ililaru McCror ie 


Sworn to before me this 

day of December, I 971 

- NoU 


MCU-l I'.'iU #> 
NoU-y Pul Ill lii’iv Vnik 

— 'i'll ;. ,l0 
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;iur ; cf vi:;] ftatjj of N;i:v'YGK 

cuj;;ty of k'm yotol 


Xn t!io llattor ; 

of ■ ; 

the inter on of telophonic cor"'’jni cations 
of Jl'S/jiil .O.jLLA VALiil i.a/l'/n "Blackie," 
a/k/a ".livy," e/l./a "Jcey") ; nd OTFVFi; 

UFJ,U Ci.Vh (_}/!:/., "Iznve,” './k/i. "Eoanaie”) 
wito CO- c oat:’ lir;; to3‘a , j.' coc;r. licor; , - iv\ 
ace-nte over the coloah.-ae h.'-nrinf'; the 
inuohrr _ 7 P 2 -^' 09 e', enhncrirod to by a "bar 


and grJ 
Now Yn*’):, 


•n H n 


oca Gr i 

Yox3; 


d at PO'ih Second Avezuie, 


FYYFNTiLt; ;J;d 

u-- 

Ivv AISDJ'G Pi-ING 
\';ARR^3jT 




It appear nu: from the affidavit of Frank S, Kogan, 
District Attorney of ton Countj/ of KqIs' York, and the accoin- 
pan^/rng alfldavit of Detective Geoi’ge Eaton of the Special - 
Investigation Unit, Narcotics Division, Kaw Ynrk City Police 
Department, .said affidavits having been submitted in support 
of this extended and amended eavesdroppihg warrant and in- 
corporatocl herein as a part hereof, that there is probable 
cause to believe th.at evidence of the crimes of criminal 
possession of a dangei-nus orug as a felony and criminal sale 
of a dangorooo drug as a fol-sriy, in violation of articl.c ?P0 
of './he Penal Lav; of tne State of K^aw York, may be obtained 
oy intercepting the telephonic co.mfaunications traxismitted 
over the telephone lines ami instrument assigned number 
7 Ppr 959 ^ doscricod abo\-o, and the Coizrt being .satisfied that 
comparable evidence e3.''ential for trie prosecution of said 
crimes could not be obtained by other means, it is 

Or'DEPED, that the District Attorney of the County of 
York, or any police officer acting under his direction 
iiv hereby authorised and empowered to intercept aivl record 
telepho.nic convc-r.satiuns of JOSEPH DELLA VALLE and also 


li 
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t-'lophonic fioavoj-'jatioiir, of D 3 LLA CAVA, with each 

otlior and v.'itli klulr co-conapill'ators , accoraplices , and fr-entr 

o ’ ^ 

over the above~df scj'il.ad telephone pertaining to' the purcl.ar.o , 
F.ale, transf er , .'•■a j p* lont or posnessioii of narcotic drugs re- 
lating to the above tieutioncid crimes 5 and it is further 

ORDERED, that t}iG agents and employees of the NeW York 
Telephone Conpany are directly constrained not to divulge the 
contents of this order nor the existence of electronic eaves- 
dropping over the uhove-captioned telephone lines and instru- 
ment to any person, including but not limited to the subscri- 
bers of the above -can tioned telephone instrument, whether or 
not the said subscribers requedt that the said telephone 
instrument be chocked for the oxistfcnce of said electronic 
eavesdropping e^uinment, and it is further 

ORDERED, that this older shall be conducted in such a 
way as to minimise the interception of communica tions not 
roluteci to the aforementioned crimes and that nothing herein 
conteinod shall be cunstrudd as authorizing the District 
Attorney or his agents to intercept or overhear any communi- 
cations of JOSEPH DBLL/i. VALl-S, or of .|TEVEN DELIA CAVA, 
which are othorwisod privileged; and it is further 

ORDERED, that this order shall be executed ar. soon as 
practicable and shall be effective from the day of 

January, 1972 and shall continue until evidence as described 
in the aforementioned affidavits shall have been obtained, 
and said authorization shall not automatically terminate when 
the communications described herein have been first obtained, 
but ih no event to exceed thirty (30) days from said effectiv 
date, i . e . Fe hr uar y ■-/’ 1972. 

DATIiD; New York, January , I972, 
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('.'TT'X ^,1,1 Mij;,-; O'lY-np 

(;o’';iTy o"' irjv; Yi.rK 


•/ YORK 


“ - - ~x 


In the Matter 


aAv. 

wu^'c ‘ 

anf';'.nS"'?^'"^f S to“^ “"bar ■ 

I.'ow Y„i.“ Avanae, 

« 


affidavit IK 

APPLIC.-.TIOK 0 
ORDRR R:-:;:Ra:; 
AiiD am];;diag 
J3AV;jRijP0PPIlfG 

v.arrant 


STATE OF JEW YORK ) 
COUKIT OF m\i YORK) 


) SS ; 


frank S. HOG,U.f, being duly s,:orn, deposes and says; 

1. I am the District Attorney of the County of New 
A'or) , and as such make this affidavit in suoport of ai; 
application for an order amending a;;d extending an eavesdrop- 
ping warrant authorising the interception of telephonic 
communications. 

2. Ihe warrant which is now sought to be amended and 
extended was issued by the Non. Harold Blrns , Justice, New 
Fork State Supreme Court, m the County of New York, on Decem- 
ber 8, 1971 , and was a-sslgned New Y„rk County District Attorney' 
Office eavesdropping warrant number "87-Harcotlcs." 

3. The amendment which is now sought is that the afore- 
mentioned warrant be amended to authorise the Interception of 
telephonic communications of ST3VI5N Dw-LLA CAVA as well as the 
telephonic communications of JC-SEPH DELU VARLF, and their ' 
co-cohsplrators, accomplices and agents over the telephone 
bearing tho , Dumber 782-9595, subscribed to by a bar and grill 
located at 203k Second Avenue, NeW y„rk. New York. 
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4 . The extention v.'hlch ia now sought is that the ai .r.-- 
mentioned v/arraut be extc-ndecl for an additional period of 
thirty (30) days. 

5. I have read the affidavit of Detective George Eaton, 

Shield assigned to the Special Investigations Unit, 

Narcotics Division, of the Ngw York City Police Department. 

6. Based upon the facts set forth in that affidavit, I 
respectfully submit to the Court that there is urobablo cause 
to believe that essential evidence of the crimes referred to 
therein may be obta^jned by the interception of the above- 
described telephone communications of the above-named individ 
uals over the above-described telephone. 

7. In my opinion there are no alternative investigative 
procedures that could be used to acquire the essential eviden 
necessary to prosecute successfully the violators of the 
crimes described therein. I believe that the nature and scopj 
of the criminal activities involved is of sufficient importan 

to warrant the continued employment of electronic interceptioji 
devices. 

V/HDPEFORS, it is respectfully requested that the 
annexed amended eavesdropping warrant be issued and extended 
and made effective from the effective date ,.‘i January (C , 1972 
and until and ihcluding the </;ij day of February, 1972. 

No previous application for the relief sought herein ha 
been made to any other court or juji^tlce. 


bo 




Sv.'orn to before me this 
/ 

day of January, 1972 

/■ h < i ■ ■ /w t 






‘int.'f h*K\".R 

JMr-ry 

M t * 
l!, II 

dS . - .1 , 


y 



/ 




SUPREME COURT OF TIRi] STATE OF NEV? YORK 
COUIITY OP NEW YORK 


In the Matter 


the Interception of telephonic cojnmunications 
of JOSEPH DELLA VALLE(a/k/a ''Blackie", a/k/a. 

Jiimny' and a/k/a "Joey”) and STEVEN' DELLA 
CAVA(a/k/a Steve", a/k/a "Beansie”) with co- 
cojispirators , accomplices, a.nd af^ents over 
the telephone bearing the number 722-9595, 
subscribed to by a "bar and grill” located at 
2034 Second Avenue, Nev; York, Nev/ York, 


AFFIDAVIT IN 
APPLICATION OF 
ORDER RENEWING 
AND AMENDING 
EAVESDROPPING 
V^ARRANT 


STATE OP NEV; YORK 
COUl'JTY OP NEV/ YORK 


Detective George Eaton, being duly sworn, deposes and says: 

1. I am a detective in the New York City Police Department, 
assigned to the Special Investigation Unit of the Narcotics 
Division, and I am presently conducting an Investigation to 
determine vmether certain crimes of criminally possessing a 
dangerous drug as a felony, and criminally selling a da.ngerous 
drug as a felony, both of vrhich are crimes under Article 220 of 
the Penal Law and punishable by imprisonment for more thar,i a 
year, have been and are being committed by JOSEPH DELLA VALLE 
and his co-conspirators, accomplices and agents in the County of 
New York. 


2. This affidavit is submitted in support of District 

I 

Attorney Franlc S, Hogan's application for renewal and amendment 
of an eavesdropping warrant, in addition to the verified affidavit 

I 

submitted by me on December 8, 1971 and incorporated herein as 
part hereof and a photostatic copy of which is attached as 
appendix A. • 
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3. The v/arrant vjhich is now r.oucht to be amended and 
extended v;as issued by the Hon. Harold Birns, Justice, New York 
State Supreme Court, on December 8, 1971 and vras assigned tiev? 
York County Disti’ict Attorney's Orfice eavesdropping vfarrant 
number "Sy-Narcotics . " That v/arrant authorized the interception 
of telephonic communications of JOSEPH DELLA VALLE and his co- 
conspirators, accomplices and agents over the telephones bearing 

bk 

the number 722-9599^ subscribed to. a bar and grill at 2034 2d Av 

y{ 

New York, and the number 86^l-64o5, subscribed to^ ’’M. Della 
Valle," Apartment 1-0, 1475 Thieriot Avenue, Bronx, New York. 


4. The amendment which is novj sought is that the 
aforemeiitioned vfarrant be amended and extended to authorize the 
interception of telephonic commxmications of JOSEPH DELLA VALLE 
and also of STEVEN DELLA CAVA and their co-conspirators, 
accomplices and agents ovei* the telephone bearing the number 
722-9595^ subscribed to^the above mentioned bar and grill at 
2034 Second Avenue, New York, Nev; York. 


■t] 


}h 




5 . At various times and dates during the month of December, 
1971 Detective Peter Morgan, # //z*"?, SIU-ND and Detective Lester 
Nolff,' 3 SIU-ND, Intercepted telephone calls made to or 

from the telephone nunbered 824-64o6 and recorded these 
conversations. I subsequently listened to tape recordings of 
several of these convei'sations , I heard a recording of a 
telephone call and conversation made on December 11, 1971> at 
approximately 12:50 PM, during v/hich JOSEPH DELLA VALLE spoke to 
another Individual and responded to the nickname "JH'MIE." I 
also listened to a recording of a telephone call and conversatioi 
v/hich was made on December 12, 197’1 at approximately 3:20 PM 
during which JOSEPH DELLA VAJjLE spoke to another individual ana 
ansv/ered to the nickname. "BLACKIE." I have heard tape 
recordings of other conversations in v/hlch JOSEPH DELLA VALLE 


t 
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rospondn and ansv;crs to those nicknames. It is therefore my 
conclusion that additional references to "JOEY," "BLACKIE, " 
and "JIMIY" in other conversations may indeed be references 
to JOSEPH DELLA VALLE. 

6. I am informed by Detective Wallace Milliard, #l4l5, 
S.I.Uj-N.D., that on December 11, 1971 at approximately 7:lS PM 
he intercepted an incoming telephone call made to the bar and 
grill, by a man vrhosc voice sounds like that of a Negro man, and 
overheard the follov;ing conversation: 

In : Hello 

Out: How you feeling? 

In: Not so good pal 
Out: Well 
In: Not so good 
Out : V7ell 

In: Well I think vie gotta vrait til Monday 

Out : Alright 

In: Alright my buddy 

Out : Alright 

In: I'm sorry I can't help you 
Out: Well v;hat are you gonna do 
In: Well what's there is there right 
Out ; Alright 
In : Okay bud 

I also heard this conversation on December 11, 1971. At the 
time I heard it, I was unable to ascertain with certainty the 
Identity of the individual in the bar who received the phone 
call. Neither participant to the conversation identified 
himself. However, subsequent investigation (detailed belov;) leads 
me to the conclusion that the participant to the conversation who 
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received the telephone call in the bar v;as in fact STEVEN DELLA 
CAVA. 


7. Oil December 13, 1971 at approximately 8:20 PM I 
intercepted an incoming telephone call made to the bar and 
grill, by a person v/hose voice sounded like that of a Negro man, 
and overheard the follovfing conversation: 

In: Hello 

Out : Hov; you feel? i 

In: HaJi, nah, sick, sick really. 

Out: Me and you both 

In: My god, alright try and keep in touch vilth me, hah. Pal 
Out: Bye 
In ; Okay 

At the time I heard this conversation, I v;as unable to ascertain 

v;ith certainty S.fccftvher the identity of the individual in the bar 

is'hose "voice 

vjho received the phone call/job&ebc sounded similar to the voice 
of the individual in the bar v;ho received the call detailed in 
paragraph 6 above. Neither participant to the conversation 
identified himself. However, subsequent investigation( detailed 
below) leads me to the conclusion that the participant to the 
conversation who received the call in the bar was in fact 
STEVEN DELLA CAVA. 

8. I am informed by Detective Millard that on December 15, 
1971 at approximately 6:46 PM he intercepted an outgoing 
telephone call ma,de from the bar and grill to telephone number 
914 576 - 0398 , aiid overheard the following conversation: 

In: This is Stevie 

Out: Hello 

In: Hello John 


Out: Yeah 
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In: Hovf you feel? 

Out: So- GO 
In : Huh? 

Out: I just got in 

In: Yeahj, you probably didn’t feel good last night you didn't 
come dom at all 

Out: Nah I didn't come dovm at all 
In: You didn't sound good when I left you 
Out : Wo 

In: I seen this fell.ov;, you gonna come dovm tonight or v^hat 
Out : tlhich f ellov/? 

In: You knov; the guy v;e talk to the night before we went home 
Out: Yeah, and v.'hats what? 

In: VJell, you knov; 

Out: He vfants to see me? 

In: No, but a just a, a you don't have to come dovm tonight. I'll 
definitely see you tomorrovr, though 
Out; Yeah, tomorrovf I defihiULy vri-ll 
In: Alright 
Out: No question 

I am further informed by Detective Millard that at that time he 
did not' Icnow vfho "Stevie" vms. 

Subsequently I listened to the tape recording vj-hich vfas made of 
this conversation. The voice of the man who identified himself 
as "Stevie" sounded similar to tha,t of the voice of the 
unidentified man in the bar who participated in the conversations 
detailed in paragraphs 6 and 7 above. Subsequent investigation 
(detailed bqlovr) leads me to the conclusion that "Stevie" is in 
fact STEVEN DELLA CAVA. 

9. On December 19^ 1971 at approximately 2:59 I interccptc 
a telephone call made from the bar and grill to telephone nunber 


222-7755^ and overheard the follov;inf' conversation: 
In: Hello Doris 


Joey, t/liere is Iting? 

Oh^ yeSj he's here why? 

I want to see him, talk to him... 

..."Mall King," Hello Jim... 

...Hovr are you doing? 

Listen you viant to meet me novj?... 

...alright look remember the bar, I met you, Tina's Last 
V/here? 

Remember the bar Tina's East, theres a bar 105 and Ij'l 

Streets, 2d Avenue 

Yeah 

Address 203^ 

Just a minute, 2034 
I'/hat time you be dovm? 

Let me see, (Avray from phone "Dottie v;hat time we can be 
there? 2034 2d Avenue") 

Oh look, I meet you King, I'll met you alone 
Yeah, yeah, but can't I take Dottie? 

It's only going to be 5 minutes to you all go, you lm.ow 
what I mean 

Yeah, because vre have to go to another place and v.'e pas: 
through there 
Well vjhat time?... 

Can v:e get it in an hour? 

In a hour, hour, hour 
Its 3 nov; 

Its 3 novf, v.'ait a v;hilc(Malc speaks to someone inside 
the barj "llow long you gonna be hero Deans?") Hey King 
I'll meet you about 3:30 


Out: 3:30 Okay 
In; YoaJi 3:30 okay 
Out: 3:30 or 4 

In: Yeahj its the little bar... 

I v;as able to recognize the voice of the man in the bar, vrho made 
the phone call, and v/ho identified himself as "Joey," as that of 
JOSEPH DELLA VALLE. 


10. On December 20, 1971 at approximately 6:24 PM I 
intercepted an incoming telephone call made to the bar and grill, 
ajid overheard the follovjing conversation: 

In: Hello 

Out: Joey? Fnose this? 

In: Beansie 
Out: Beansie, Fred 

Out: Listen you knov:, if Sleepy ordered the plants for the old man: 
In: Yeah, he did. Yeah the guys gonna, I heard him speaking to 
the guy yesterday 
Out : He's gonna deliver 

In: The guys gonna deliver them tomorrovr 
Out: Before Christmas, One? 

In: Yeali Tuesday 

Out : One of them he ' s gonna deliver 
In: Tvfo he said, I don,!t know 
Out: Well I took one already 
In: Well then, thats the one... 

Out : Listen 
In: Yeah 

Out: Tell that kid "Jimmy," yovi laiovr 

In: I'Hiat? , 

Out: You Icnov)" about the other "thing" 

In; V/hat happened? 
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Out; Ail nothine, I'u tell you when I eee . 

Tne TOICO of the Incllvldual who received the telephone call 
in the bar sounded similar to that of the voice of the man in 

the bar who participated In the conversations which are detailed 
in paragraphs 6, 7, and 8. 

11 . I ara informed by Detective William Roache, # ' 5 ^ 5 ^ that 
on December 21, 1971 at approximately 8:27 PM he Intercepted an 

incoming telephone call to the bar and grill and overheard the 
following conversation: 

In: Hello 

Out : Hi Buddy 

In : Hey Bud 

Out: How you feeling? 

In: Alright;, Hov; are you? 

Out: A'r lousy I guess 
In: Me too, not so good 
Out : Ha Ha you are 

In: I was supposed to have a "Christmas Party," someone died in 
the family and vre ain't gonna have it before Christmas 
Out: 0 my fod, do you ain't gonna have it before Christmas 
[In: No, I doubt that 

Out: Okay then Pops 
In: You Imow no sense lying 
Out: Yeah, well my cousin, he's 
■In: Yeali, he's sick, eh 
Out : Yeah he ' s sick too 
In: Yeah 

Out: Yeah, alright then well have a Happy one anyv:ay 
In: You too, I gotta see you Thursday any\my, I gotta bring you 
up a present anyr/ay . 

Out: Okay Pops 
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In: S.o I'll be up there Thursday- 

Out.: Okay Pops 

In: Be home Thursday- 

Out: ’I'll be here' Yeah 

In: Okay I'll be up there to see you 

Out: Okay Buddy 

In: Okay 

Out: Alright Bye, Bye 
In: So long 

I subsequently listened to the tape recording which was made 
of this conversation. The voice of the recipient in the bar(v/ho 
did not identify himself) sounded similar to that of the 
individuai in the conversations referred to in paragraphs 6 and 7 
and the individual in paragraph 8 who identified himself as 
"Stevie” and the individual in the conversation detailed in 
paragraph 10, who identified himself as "Beansie," Subsequent 
investigation (detailed below) leads me to the conclusion that the 
person v/ho received this telephone call is STEVEN DELLA CAVA. 

12. I am Informed by Detective Millard that on December 21, 
1971 £t approximately 10:10 PM he intercepted an incoming telephone 
call made to the bar and grill and overheard the foIbv;lng 
conversation: 

In; Hello 
Out; Hello 

In; Whose this Tony? 

Out : Yeah 

In: Hello Buddy 

Out: TOiats happening Buddy?,.. 

In: ...I called your house, you Imow, did she tell you anything? 
Out: No, I didn't see her yet 

In: Ah, shit, I thought it meant for you to come in \intil 
Thursday were having a The Party, 


Out: Inaudible ' 
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Out-: 0 I'm gathering up all that liquor, you know, we're ttpenlhg 
up Liquor Store 

In; Yeah • 

Out; VJe got two hundred and fifty bottles of Liquor 
In; Yeah, yeah, I know, I know 
Out; Mother fucker, you Icnow 

In: Yeah, I know, VJhats the sense talking about it, you know 

Out; I know what you mean 

In; You kiiavf Buddy, I would love to, 

Out: Yeah, VJhat you want me to do, want me to call you 
In; Are you back home 
Out: No, yeah I'm home now 

lii; 0, alright come in, I want to give you something anyv^ay I 
want to give you a Christmas presents, so come in, anyway 
Thursday, and v.'e'll talk about it and we'll know what vre're 
doing. Okay Bud, 

Out : Okay Baby 
In: But come in 
Out : Okay 
In; Alright Buddy 
Out; Right On Buddy 
In: Okay Buddy 


I subsequently listened to the tape recording which v;as made 
of tljis conversation. The voice of the man who received this 
ceill in the bar(who did not identify himself) sounded sixoilar to 
that of "BEANSIE” in the conversation detailed in paragraph 10, 
above, and that of "STEVIE 's" in the conversation detailed in 
paragraph 8 and the imidentified person in the bar in the 
conversations detailed in paragraphs $ and J, Subsequent ^ 

investigation indicates that the participant in this 

was in fact STEVEN DELLA CAVA, 
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13 . wn December 23> 1971 at approximately 6:30 PM I 


intercepted ^belephone call made from the bar and grill to 


telephone number^g 22 ^^ 05 , and overheard the follovring 
conversation: 

Out: Hello 
In: Hello 
Outj Yeah 
In: Beansie 
Out: Yeah 

In: V/hats up? Anything? 

Out: No not really^ No 

In: Do I bring anybody anything? You, like got a "present" for 
them people? 

Out : Yeah 

In: You v/ant me to pick IT up, up there or what? 

Out: Yeah 

In: You’re gonna stay a while 
Out : Yeah 

In: Alright Bud, thats what I wanted to knov; 

t 

Out : Okay 
In: Okay 

I was* able to recognize the voice of the man in the bar who 
made the telephone call and identified himself as "BEANSIE" as 
the same individual as the man who identified himself as "STEVIE" 
in the conversation detailed in paragraph 8, above, and the man 
v;ho identified himself as "BEANSIE" in the conversation detailed 
in paragraph 10, above and the man in the bar in the conversation 
detailed in paragraphs 6 and 7 » above. Subsequent investigations 
detailed below leads me to the conclusion that the individual was 
in fact STEVEN DELI, A CAVA. 



. . I't. I am Informed by the New York Telephone Company that the 
telephone numbered 622-900-, is reclstered to "my’s Stationeiy Store- 
located at 3205 V/estchester Avenue, Bronx,. New York. 

15 . At ^.35 P.M. and again at 8:00 P.M. on December 23, I 97 I 
I vent to the bar and grill located at 2034 Second Avenue. 

At 8:10 P.M. I observed JOSEPH DELIA. VALLE, driving a blue 
Cadillac, New York Hegistration XU 9159, registered to his brother 
John Della Valle, circle the block of 2034 Second Avenue. 

At 8:15 P.M. I observed JOSEPH DELLA VALLE, driving the afore- 
mentioned Cadillac, circle the block of 2034 Second Avenue. 

At 8:20 P.M. I observed JOSEPH DELLA VALLE, driving the afore- 
mentioned Cadillac, circle the block of 2034 Second Avenue. 

At 8:28 P.M. I observed JOSEPH DELLA VALLE, driving the afore.: 
mentioned aadlllac, circle the block of 2034 Second Avenue and then double 
park in front of the premises. I observed JOSEPH DELLA VALLE remain in 
his vehicle and wave to someone Inside the bar and grill at 2034 Second 
Avenue, and then drive away from the area of 2034 Second Avenue. 

16. At 8:30 P.M. on December 23, 1971, approximately two 
minutes after JOSEPH DELLA VALLE drove away from the location of the bar, 
a male, white, approximately 5 ' 6 " tall, with black curly hair, of a 
stocky build, wearing a dark overcoat and eyeglasses, got into a late 
model dark Buick Electra, New York Registration 4782 XZ. 

17 . I am informed by the New York Motor Vehicle Bureau that the 
above mentioned Buick Electra is registered to STEVEN DELLA CAVA, 22o7 
Second Avenue, Hew York, New York. 
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18. I am informed by the Mew York Police Department Bureau of 

■* vi' 

Criminal Identification that STEVEN DELLA CAVA is known to the. New York 

City Police Department as B;? 213-355 • He has been arrested at least 11 

times between 1945 and I568. He was arrested at least 5 times by Federal 
• I 

Authorities for narcotics violations. I am further informed by the B. C.I. 

that in 1958 STEVEN DELLA CAVA was approximately 43 years old and was ap- 
proximately 5 ’5" airl weighed approximately 190 pounds. I am info.rmed by 
the Criminal Intelligence Division of the New York City Police Department 
that in previous investigations of STEVEN DELLA CAVA, DELLA CAVA has been 
known to use the nickname "BEANSIE". 

19. The male, white, described in paragraph I6, who entered 
the Buick Electra described in paragraph 16, is believed to be 
STEVEN DELLA CAVA, a/k/a "BEANSIE", a/k/a "STEVIE". 

20. I observed STEVEN DE LL A CAVA drive the above mentioned 
Buick Electra to the vicinity of 3203 Westchester Avenue, Bronx, New York, 
which appears to be a meat market, and double park his vehicle in fi-ont 
of that address. 3203 Westchester Avenue is located next to the station- 
ery store at 3205 Westchester Avenue to which STEVEN DELLA CAVA made the 
telexjhone call detailed in paragraph 13, above. 

f 

At approximately 9:05 P.M. I observed STEVEN DELLA CAVA exit 
his vehicle and enter the premises at 3203 Vfestchester Avenue. I observed 
that people were inside said premises, but that the lights of said prem- 
ises appeai'ed to be out. 

A few minutes thereafter I observed STEVEN DELLA CAVA e:d.t the 
premises 3203 Westchester Avenue with what appeared to be a set of keys 
in his liand. 

I observed STEVEN DELLA CAVA vralk to a dark Lincoln Continental 
and open the trunk of this car and remove a package, wrapped in brown 
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wi-apijiii" paper^ approximately 3" "by *1-" by 8". This package was similar in 
size and sliape 'to packages I have, seen which have contained a half kilo- 
gram of heroin. 

I observed STEVEN DELLA CAVA take this package and put it into 
the trunk of his Buick Electra. I then observed STEVEN DELLA CAVA return 
to the premises 3203 V/estchester Avenue and emerge a short time thereafter 
at approximately 9:1-0 P.M.^ apparently en^ty-handed , 




21. After STEVEN DELLA CAVA emerged from 3203 the second time, 

I observed him get back into his Buick Electra and drive north tvro blocks 
to the Chateau Pelham (which is listed in the Bronx Telephone Directory as 
a catering establishment) located at 3250 Westchester Avenue, Bronx, New 
York. I observed that he entered the premises 3250 Westchester Avenue 
empty-handed and emerged a few minutes thereafter with a large mnilla ; 

envelope, which he placed in the trunk of his vehicle. I observed that 

he then got back into his vehicle at approximately 9:15 p.M. 

22. At this time I followed STEVEN DELLA CAVA as he took the 
following route: Bruckner Expressly south to the Cross Bronx Expressly 
west, then to the Heni’y Hudson Parkway south to the 79th Street exit, 

then on 79th Street onto West End Avenue southbound. During this entire i 
trip STEVEN DELLA CAVA was travelling at approximately 80 to 85 miles per 
hour, changing lanes frequently, and nearly caused one collision. He was 
apparently driving so as to shake a possible trailing vehicle. At ap- 
proximately 9:30 P.M. in the vicinity of West End Avenue I lost sight of 
his vehicle. 

23. At approximately 9:50 P.M. on December 23, 1971 1' returned 
to the location of the bar at 203*t- Second Avenue, New York, New York and 
observed the above mentioned Buick Electra parked in front of the har, 
where it remained until at least 11:00 P.M. 


1 

i 


I 


t 


•• ♦ 




24. On December 2J , 1011, at upproxiiiately ^:15 P.M., I obcei-ve i- 
SrSVEN D.ELLA CAVA, driving the Buick Electra clc.cribed in paragraph l6, ^ 
above; pull iv. to the premises 2034 Second Avenue; New York; New York and 


go inside. 


I am informed by Detective feW Ht'Ttgan, ti uo-i^ 


that on December 27; I 97 I; at approximately 6:15 P.M.; he intercepted an 


incoming telephone call made by a voice which sounded like that of a male; 


Wegro; and overheard the following conversation: 


Negro ((,yr) 

\ B«rt»4re: (juJ 


Hello. 


How you feeling^ 


All riglit; Buddy; how you been? 


tele Negro(our7 Well I could do better; but ain't no use ci^^ing. 
Liste,^;^ 


BeHos4e:^^:,-:) Yeah 

tele Negro people didn't show down there, like they sunpose 
to 


BO'TtHiie:(,tA) 


Yeah well 


tele Negro (our) Any chance me seeing you for myself, so I could get 
those 


Bca«eie 


:(ia) 


Well no, I don't think anything's going to happen 
anjn/ay, you ]:now 


tele Negro ( qixt) (inaudible) 

(^(/^ j The moving van people don't have no point and time 

tele Negro (^Ou.t') A huh 

Beansie: So I gotta made another appointment 

Male Negro (o^ g) A huii 
Be.i'nirie: ^//\J All right? 

male hegi’o/OUr) Maybe they'll get in to !se tomorrow 


So I gotta made another appointment with thorn 


All right? 


BgjoJifHra-; Yeah, pro 

hale riogi’o(^0U.7^ All riglit 

^inj 01 :-/ 


Yeah, prcb.ibly, all riglit? 





SubaequGntly I listened to a tape recording of this conver- 

• 14 • 

sation. I Jiave also studied and listened to the conversations detailed 
in paragraphs o through 8^ and 10 through I3 as well as the conversation 
detailed in pai-agraph 2h. 

After this study, I am convinced that the man in the bar ‘who 
participated in all of these conversations, who identified himself as 


"STEVIE" in the conversations detailed in paragraph 8, who identified 
himself as "BE-iilSIE'' in the conversations detailed in paragraphs 10 and I3 
and who participated in the conversations detailed in psragi-aTjhs 5, 7, 11, 
12, and 24, are all the same man. After this study, and after the obser- 
vations and incidents and information related above, I am convinced that 
this man is in fact STEVEDI DELLA CAVA. 

25. I have been a member of the New York City Police Department 
for 8|- years. I have been a Detective and have been assigned to the 
Ifercotics Division for 2j- years. I have been assigned to the fecial In- 
vestigations Unit of the Narcotics Division for 5 months. During the 2| 
years I have been assigned to the Narcotics Division, I have participated 
in excess of 100 narcotics arrests. 

It is known to the Narcotics Division that because of the dock 
strike which has greatly slowed or prevented the unloading of ship -loaded 
cargo in the port of New York City and other east coast ports, there has 
been a marked "famine" or lack of heroin and other narcotic drugs avail- 
able for illegal distribution and sale. 

In li{^t of this "famine", it is my opinion that many of the 
conversations which' liave been detailed above are properly interpreted as 
an indication that one or both of the participants to the conversations 
have been unable to locate a souj'ce of heroin for purchase, sale,” transfer , 
shipping or possessing. ’ 1 


A-280 


T'nua, in the com'-ercation 'betveon 3T2\'EM DELL'. C'.V.i and t;'.e 

* , 

un'znown male of December 11, 1971> detailed in paragraph 5, above, 

DELL"'. CrVA is telling his caller 'that he is "not so good, pal", and that 
"Well, I think we gotta vrait 'til Monday"; when the caller remarks, "Well, 
what are you gonna do", DELLA C.AVA replies, "W611, what's there is there, 
right?" STE\^SI'I DELLA CAVA is telling his caller that as of that date 
DSIJIA CAV.A cannot supply his caller with drugs, but that he mi^it have 
some on the following Monday (December 13, 1971) • 

Similarly, in the conversation of Monday, December 13, 1971j 
detailed in pai-agraph , above, an unidentified male Negro again speaks 
to STEVEN DELLA CAVA. DELIA C^VA says "Nab, nah, sick, sick, 
really", and the caller agrees, "Me and you both", and DELLA CAVA and the 
caller agree to "keep in touch". This entire conversation is 28 words 
long. In my opinion the proper interpretation of this conversation is 
tliat neither the unidentified male Ilegro nor DELLA CAVA have been able to 
locate any heroin to purchase, sell, transfer, ship, or possess. 

Ths conversation of Wednesday, December 15, 1971, detailed in 
paragraph 8, above, continues this "metaphor". 

(po.i'fc'j Ji>,a.Wccc' 

The conversation of Monday, December 20, 1971,^between "Beansie” 
(STEVSN DELLA C.AVA) and "Fred", indicates that a possible source of drugs 
has been located; 

Fred: 

Beansie: 

Fred; 

Beansie: 

Fi’ed; 

Beansie; 

Fred; 


• • • 

Listen you know, if Sleepy ordered the plants for 
the old man? 

Yeah, he did, yeah, the guy's gonna, I heard him 
speaking to the guy yesterday. 

He's gonna deliver. 

Tlie guy's gonna deliver them tomorrow. 

Before Cliristn'as, one? 

Yeah, GMesday. 

One of them he's gonna deliver. 

Two he said, I don't know. 


Beansie: 
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•I ^ 

1’’ i 


w.v**;; 
?ri;-,<V ■•. 

ifir- 




Fred: 

Beansie: 


V/ell^ I took one already. 
Well, then, that's the one, t« 




This conversation 'indicates that "the guy" has delivered one 
juuit of heroin (a "plant") to Fred, and that "Eeansie" (STE^/EN DELLA CAVA) 
ej^ects "the guy" to deliver another unit to DELLA CAVA on December 21, 
1971. 

Apparently, DELLA CAVA vas not the only individual who expected 
DELLA CAVA to obtain a unit of heroin. The conversation of December 21, 
1971^ detailed in paragraph 11, above, opens as STE'/SW DELLA CLAVA and iiis 
unidentified ca,ller agree that both feel "lousy" and "not so good". It 
continues : 


Della Cava; 

Caller; 

Della Cava; 
Caller; 
Della Cava; 


I was supposed to have a Christmas party. Someone 
died in the family and ve ain't gonna liave it before 
Christmas . 

Oh my God, do you ain’t gonna have it before 
Christmas? 

No, I doubt that. 

Okay then. Pops. 

You know, no sense lying. 


This is the only conversation in which DELLA aAVA refers in any 
way to a "death in the family", and it is significant that no ejqpression 
of condolence or sorrow is made in response; merely, "Oh my God, do you 
ain't gonna Jiave it before Christmas?". The proper interpretation of this] 
conversation is that STEVEN DELLA CAVA did not receive the package he ex- 
pected, i.e. that the deal "died", and that therefore the "Christmas' 
party" — i.e. the distribution of heroin by DELLA CAVA to his caller and. 
others — ■will not be held before Christmas. 


. , 'A/*'. ' 








. '.l 
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But approximately 103 minutes later, v^en anotlier individual,^' 
"Tony", a male Keepro, calls (paracraph 12, above), no mention of a "death 
in the family" is made, and the "party" is still on, scheduled for 
Thursday (presumably December 23, i97l)* These latter two conversations 
are properly interpreted as an indication that STEVEII DSLLA CtWA expected 
to receive a quantity of heroin on Thursday, December 23, I97I, but that 
while Tony ' would get a part of it, the other caller (conversation de- 
tailed in i)aragraph 11) would not. This is in keeping with the continued 
scarcity of illegal heroin available for distribution. 

The telephone call made by STEVEN DELLA CAVA to the stationery 
store at 3205 Westchester Avenue in the Bronx, at approximately 6:30 on 
Thursday, December 23, 197i ("party day"), detailed in paragraph I3, above 
indicates where STEVEN DELLA CAVA/ obtained the quantity of heroin: 


Della Cava: 

Out: 

Della Cava: 
Out: 

Della Cava; 
Out: 

Della Cava; 


Do I bring anybody apything? You, like got a 
"present" for them people? 

Yeah. 

You want me to pick ^ up, there qr what? 
Yeah. 

You're gonna stay awhile? 

Yeah. 

All ri^t. Bud, that's what I wanted to know, . , 


Apparently the person whom STEVEN DELLA CAVA called did indeed 
have a "present" for "them people", and did in fact, "stay awhile". For 
at 8:30 P.M. STEVEN DEILA CAVA drove from 203^ Second Avenue, New York, 

New York to 3203 Westchester Avenue, Bronx and picked up his "present" 
for "them people", (see paragraphs I6, 20 and 21.) After STEVEN DELLA C.A 
obtained the "present" or "presents",- he drove as if he sou^t to sshake a 
tailing vehicle, and succeeded (paragraph 22, above) and eventually re- 
turned to the bar and grill at 2034 Second Avenue — presimably for the 
"party" (pai’agrc.ph 23). 






lao rcic/'ence to 'rnovln^; van people" in thp convoi-sation of 
December 27, 1?71 (paragraph 24, above) is also believed to be a reference- 
to another source of illegsil heroin. 

« ^ 

26. It i£(-al3o my opinion that the conversations overheard and 

the observations made, clearly indicate that STEVEN DELLA CAVA is a co- 
conspirator, accomplice, and agent of JC3SPS DELL". VALLE. This is indi- 
cated by JOSEl'I! DELLA VALLE'S conversation of December 19, 1971 (paragraph 
9, above) . JOSEPH DELLA VALLE arranges to meet "King" at the bar at 2034 
Second Avenue, but insists that "Doris" not come with "King" - "oh look, 

I meet you, "King", I'll meet you alone". It is my opinion that "King" 
vas to cone to the bar to meet JOSEPH DELL/i VALLE and arrange a tran- 
saction in heroin, k-hen DELLA VALLE is about to agree to a time for the 
meeting, he was overheard to have said to someone off the phone, "How long 
you gonna be here. Beans?" "Beansie" is an alias used by STEVEN DELLA CAV\ 
(paragraph 18, above); in my opinion JDSEPH DELLA VALLE was conferring 
with STEVEN DELLA CAVA about the scheduled meeting and transaction. 

The relationship between JOSEPH DELIA VALLE and STEVEN DELLA CAV A 
is also touched upon by the conversation between "Fred" and "Bearsie" 
detailed in paragraph 10, where "Fred" first asks for "Joey" (JOSEPH 
DELLA VALLE) and then talks to'lBeansie" (STEVEN DELLA CAVA). "Fred" then 
makes a reference to "that kid Jirmy", which may be a- reference to 
JOSEPH DELLA VALLE by another nickname (see paragraph 5, above), parti- 
cularly since JOSEPH DELLA VALLE is only approximately 23 years old. 

The relationship between JOSEPH DELLA VALLE and STEVEN DELLA CAV\ 
is ag.ln .emonstrated by the facts detailed in paragraph I 5 , above. Four bimev 
between 8:10 P.M. and 8:28 P.M. on December 23, 1971 (the night DELLA CAV/. | 
picked U.3 the packages in the Bronx), JOSEPH DELLA VALLE was seen circlin, 
the block, as if. to see T/hether the "coast v/as clear". Arter the last 
circle, he double parked and ^^ived to someone inside the bar; two minutes 
later, STEVEN DELLA CAVA came out of the bar and drove up to Westchester 


Avenue to pick up the first package. 
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Tlui; lutter sequence indicates that STEVEN DEm CWA hiad con- 
tacted JOSEl-'II DELL.A VALLE and had told him to see if anyone appeared to 
he vatcluns the bar and .qrill at 2034 Second Avenue, or who appeared to 
he following JOSSL'H DLT..L/\ VALLE. JOSEPH DELLA VALLE 's v;ave to someone 
in the bar indicates that he felt it iras safe for STEVEN BELLA (LAVA to go 
to the Bronx bo pick up the package without fear of being followed. 

Based on the above information and observations, there is 
probable cause to believe that JOSEPH DELLA V.ALLE and STEVEN DELLA LAVA I 
have been and are continuing to engage in the crimes of criminal posses- 
sion of a dangerous drug as a felony and criminal sale of a dangerous druj 
as a felony, in violation of Article 220 of the Penal law, both of which | 
are crimes punishable by imprisonment of more than one year. There is 
also probable cause to believe that JOSEPH DELLA VALLE and STEVEN DELLA 
CAVA are co-conspirators, accomplices and agents in the commission of 
the^e crimes. There is also probable cause to believe that conversations 
of JOSEPH DELLA VALLE and STEVEN DELLA CAVA with each other and ,d.th otheJ 
co-conspirators, accomplices and agents on said telephone at the bar and ] 
griil will constitute evidence of said crimes. 

SB. tte type of oooversattoDs to te overhoarol are, specifioauj, 
conversations of JOSEPH DELLA VALLE and STEVEH DELLA ffiVA with their cus-j 
tomera, suppliers, co^Conspirators and agents, pertaining to the purch^sej 
aale, transfer, shipment or possession of narcotic drugs. ] 

29. I am not in possession of any information vMch vould in- 
dicate that any of the conversations sought to he overheard may be e.v- 
pected to come vithln any privilege under any applicable ru3.e of lav. 
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30. TV:ic3 investitii-lion has been on^oiiiQ since the l/itter part 
of September 1971 and for the reasons detailed above and detailed alee in 
ParaGraph 34 of my affidavit of December 8 , 19?!^ it has been iranocsible 
to acciraulate sufficient evidence against JOSEPH DELL'i VdLLE and 
STEVEN DBLM CAVA through normal investiorative procedures to have them 
prosecuted. It is still impossible to use my confidential informant to 
gather further evidence and infonration in these matters. (See para- 
graph 35 of roy affidavit of December 8 , 1971» ) 

31. Under tliese circumstances, I respectfully request that an 
order in the annexed form be issued by this Court. 

32. The evidence detailed in the above paragraphs Indicates 
that it is impossible to predict what particular time of day the telephone 
conversations may take place. 

It is therefore respectfully requested that the annexed ex- 
tended and amended eavesdropping warrant be extended and effective for a 
period of thirty (30) days from the effective date and at any time during 
the day or night. 

33* It is further requested that this order for interception 
not automatically terminate when the above-described type of communi- 
cation has been first obtained. Considering the continuing nature of the 
criminal activity herein, it is important that the interception of con- 
versations not terminate a^ter the first conversation concerning narcotic 
drugs has been intercepted. 
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3*1-. To my knowledce, no previous application for the order re- 
quested herein has been made to any other court or justice. 


Ge’orge jkiton 


&/orn to before me this 




ay of JanuTiry I972 







IsELEH KRAMER 

Notar/ Stale of N-lW 

fj I. 

Qmliii.;') ill 3';’!"' Eaiii'y 

ri'fli'i a-! hi-'.l in ^ u' 

Gomraibsion uxpiies Mamh 'A), 



